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ADVERTISEMENT 


TO  THE 


FIRST  EDITION. 


A  COMPENDIOUS  Treatise  on  the  Practice  of  the 
Court  of  Chancery  is  here  offered  to  the  Pro- 
fession. 

The  Work  commences  with  the  filing  of  the 
Bill,  and  pursues  each  stage  of  the  suit  as  it 
occurs  in  its  respective  order. 

Some  of  the  most  usual  interlocutory  applica- 
tions to  the  Court  are  introduced  under  distinct 
sections ;  others  are  interspersed  throughout 
those  parts  of  the  Work  to  which  they  more  im- 
mediately relate. 


ADVERTISEMENT 


TO  THE 


SECOND  EDITION. 


The  Author  presents  to  the  Profession  a  new 
Edition  of  his  Practice  of  the  Court  of  Chancery, 
in  which  he  has  made  very  considerable  Additions, 
consisting  of  the  Cases  on  the  subject  of  the  Trea- 
tise decided  since  its  first  publication,  and  of  other 
matter. 

The  Author  has  added  a  Volume,  comprising 
the  different  Forms  of  Proceedings  in  the  Court, 
commencing  with  the  Bill ;  and  pursuing,  as  &r 
as  possible,  the  same  arrangement  as  is  adopted 
m  the  first  Volume. 


b2 


THE  PREFACE 


TO  TBI 


THIRD  EDITION. 


A  THIRD  Edition  of  this  Work  has  become  neces- 
sary, not  only  by  the  Second  Edition,  which  was 
published  in  the  year  1819,  having  been  for  some 
time  out  of  print,  but  by  the  numerous  decisions 
on  the  Practice  of  the  Court  since  that  period,  and 
particularly  by  the  New  Orders  in  Chancery,  pub- 
lished in  April  1828,  by  which  important  altera- 
tions have  been  made  in  the  Practice  of  the  Court. 
The  Author  has  interspersed  them  in  the  different 
parts  of  the  Work  to  which  they  respectively  re- 
late. The  Second  Volume,  which  is  devoted  to 
Forms  of  Pleadings,  and  of  different  Processes, 
has  been  also  in  several  material  parts  considerably 
augmented. 
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CHAPTER  I. 

OFFICERS   OF   THE    HIGH    COURT  OF   CHANCERY. 

The  Court  of  Chancery  possesses  an  ordinary 
and  an  extraordinary  jurisdiction.  In  its  former 
capacity  it  is  a  court  of  common  law,  and  is  called 
the  petty  bag  side :  in  its  latter,  it  is  a  court  of 
equity,  and  proceeds  according  to  equity  and  good 
conscience.  It  is  the  object  of  the  present  Treatise 
to  state  the  rules  of  practice  in  the  latter  court. 

The  chief  ju(ige  in  this  court  is  the  Lord 
Chancellor,  who  sits  alone,  and  is  styled  the  Lord 
Higii  Chancellor  of  Great  Britaih  ;  he  is  invested 
with  the  office  by  the  delivery  to  him  by  the  King 

B 


ccdence  of  all  temporal  peers  ; 
at  the  King's  pleasure,  and  the 
resumption  of  the  great  seal  dei 
of  Chancellor. 

It  sometimes  happens  that,  v 
the  Chancellorship,  commission* 
by  the  Crown  to  execute  the  dul 
They  are  usually,  three  in  num 
lected  from  the  judges  in  the  co 
law*    The  custody  of  the  great  $• 
to  the  care  of  the  commissioner 
cedence  of  the  rest.    By  stat.  1  \ 
such  commissioners  may  use  and 
every  the  same  offices  and  autb 
Lord  Chancellor  of  right  ought  U 
have  and  take  place  next  after 
realm  and  Speaker  of  the  Houa 
unless  any  of  them  haon^n  f /^  ^-^ 


Officers  qf  the  Court  qf  Ckanfery.  3 

as  such  one  coning issioner/ in  the  absence  of  the 
Qthers^  shall  not  makp  any  decrees,  or  put  the 
great  seal  to  any  thing  whereuntp  the  whole  brpad 
seal  ought  to  be  affixecj,  unless  th^re  be  two  qom- 
missioners. 

In  order  that  the  business  of  the  court  may 
not  be  interrupted  by  the  absence  of  the  Lord 
CbanceUpr,  from  illness,  or  other  cause,  there  is  a 
commission  addressed  to  the  then  puisne  judges, 
and  the  then  masters,  authorising  any  three  of 
them,  of  whom  a  judge  is  to  be  one,  to  transact 
the  business  of  court.  When  the  business  of 
the  court  is  despatched,  under  the  authority  of 
this  cqmmission,  it  is  dope  by  one  judge  and  two 
Qf^ters,  who  sit  with  the  judge,  join  in  awaking 
the  orders,  and  constitute  a  necessary  part  of  the 
court,  (a)  Besides  this  provision  in  case  of  ab- 
sence, the  (x)rd  Chancellor  is  entitled  to  call  to 
his  assistance  on  the  bench  any  of  the  judges,  as 
be  i^hall  think  proper. 


THB   MASTRR   OF  l^HE    ROLLS. 

The  Master  of  the  Rolls  is  another  judicial 
officer  in  the  Court  of  Chancery ;  he  is  appointed 
by  the  Crown  by  patent,  and  holds  his  office  for 

(a)  See  )  Vein.  264.    1  Bfo.  C.  C.  75. 

B  2 
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life.  He  administers  justice  by  himself  in  a  se- 
parate court,  called  the  Rolls.  He  has  the  power 
of  hearing  and  determining  originally  the  same 
matters  as  the  Lord  Chancellor,  excepting  cases 
in  lunacy  and  bankruptcy;  but  all  orders  and 
decrees  pronounced  by  the  Master  of  the  Rolls 
must  be  signed  by  the  Lord  Chancellor  before 
they  are  enrolled,  {a)  The  Master  of  the  Rolls 
is  also  the  chief  of  the  twelve  Masters  in  Clian- 
cery,  and  chief  clerk  in  the  petty  bag  office,  and 
he  is  the  keeper  of  all  the  records  of  the  Court  of 
Chancery,  after  the  decrees  and  orders  have  been 
enrolled ;  and  on  that  account  he  was  anciently 
styled  Cruardien  cles  Rolles.  The  Master  of  the 
Rolls  ranks  immediately  after  the  Chief  Justice  of 
the  King's  Bench.  His  salary,  by  the  late  statute 
of  6  Geo.  IV.  c.  84,  is  7,000/.  a  year. 

It  may  be  proper  here  to  mention,  that  the  act 
of  6  Geo.  IV.  cap.  93,  recites  that,  by  divers  let- 
ters patent,  during  the  reign  of  Geo.  III.,  and  also 
since  liis  decease,  certain  of  the  Justices  of  the 
King's  Bench  and  Common  Picas,  and  of  the 
Barons  of  the  Exchequer,  and  others  associated 
with  them,  had  been  empowered,  in  the  absence 
of  the  Chancellor,  to  hear  and  determine  all  mat- 
ters depending  in  Chancery ;  and  the  act  further 
recites,  that  such  commissions  were  founded  upon 

(a)  Vide  3  Geo.  II.  c.  30. 
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ancient  and  continued  usage ;  and  that  divers  of 
the  justices  and  others,  assigned  by  the  said  com- 
missions to  determine  the  matters  aforesaid, 
have,  in  conformity  with  the  usages,  &c.,  under 
similar  commissions,  &c.,  sat  at  the  Rolls  during 
the  illness,  &c.  of  the  Master  of  the  Rolls,  and  de- 
termined matters  set  down  to  be  heard  at  the 
Rolls ;  and  the  act  further  recites,  that  it  had  been 
doubted  whether  such  justices,  &c.  had  power, 
under  such  commissions,  to  determine  any  such 
matters.  Tlie  act  then  enacts  that  all  decrees, 
during  the  reign  of  Geo.  III.,  and  of  his  present 
Majesty,  pronounced  at  the  Rolls,  in  the  absence 
of  the  Master  of  the  Rolls,  in  the  supposed  exer- 
cise of  any  of  the  powers  aforesaid,  shall  have  the 
same  validity  as  if  they  had  been  pronounced  by 
the  Master  of  the  Rolls. 


THE    VICE  CHANCELLOR. 

Tlie  office  of  Vice  Chancellor  was  created  by 
statute  53  Geo.  III.  cap.  24 ;  he  is  appointed  by 
the  Crown,  by  letters  patent ;  and  he  must  be  a 
barrister,  of  fifteen  years'  standing  at  the  least ; 
and  he  is  styled  the  Vice  Chancellor  of  England, 
and  holds  his  office  during  good  behaviour.  He 
has  power  to  hear  and  determine  all  causes,  mat- 
ters, and  things  depending  in  the  Court  of  Chan- 
cery in  England,  either  as  a  court  of  law  or  as  a 
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court  of  equity,  or  as  incident  to  any  ministerial 
office  of  the  said  court,  or  which  have  been,  or 
ikhall  be  submitted  to  the  jurisdiction  of  such 
court,  or  of  the  Lord  Chancellor,  &c.  for  the  time 
being,  by  the  special  authority  of  an  act  of  parlia- 
ment, as  the  Lord  Chancellor,  &c.  shall  from  time 
to  time  direct;  but  no  decree  or  order  of  the 
Vice  Chancellor  shall  be  enrolled  until  the  same 
shall  be  signed  by  the  Lord  Chancellor,  &c.  and 
the  Vice  Chancellor  has  no  power  or  authority  to 
dii^charge  or  alter  any  decree  or  order  made  by 
the  Lord  Chancellor,  &c.  unless  authbrised  by  the 
Lord  Chancellor,  &c.  j  nor  any  power  or  authority 
to  discharge  or  alter  any  decree  or  order  made  by 
the  Master  of  the  Rolls. 

It  is  doubtful  whether  the  Vice  Chancellor  can, 
even  with  the  consent  of  parties,  discharge  or 
alter  an  order  by  the  Lord  Chancellor ;  but  if  the 
Vice  Chancellor  is  authorised  to  discharge  an  order 
of  the  Lord  Chancellor,  he  is  not  thereby  author- 
ised to  alteir  it.  (n)  And  if  the  Master  of  the 
Rolls  make  the  conimon  order,  that  the  plaintiff 
Should  be  at  liberty  to  amend  his  bill ;  the  Vice 
Chanbellbr  has  no  power  to  discharge  that  order 
in  defclult  of  the  plaintiff  not  amending  it  within 
a  given  time,  (ft) 


(o)  Saunders  v.  King,  2  Jac.  (6) V.  Hickman,  1  Silh. 

and  Walk.  4^.  and  Stn.  104. 
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It  is  further  provided  by  the  above  act,  that  the 
Vice  Chancellor  shall  sit  for  the  Lord  Chancellor, 
&c.  whenever  his  Lordship  shall  require  him  so  to 
do,  and  shall  also  at  such  other  times  as  the  Lord 
Chancellor,  &c.  shall  direct,  sit  in  a  separate 
court,  whether  the  Lord  Chancellor,  &c.  or  the 
Master  of  the  Rolls,  shall  be  sitting  or  not.  The 
Vice  Chancellor  has  rank  and  precedence  next  to 
the  Master  of  the  Rolls,  and  his  salary  is  now,  by 
the  late  statute  of  6  Geo.  IV.  c.  84.  6,000/.  a  year, 
and  he  is  not  to  take  any  fee  or  reward  whatsoever 
over  and  above  his  salary,  for  or  in  respect  of  any 
business  done  by  him  as  Vice  Chancellor, 


MASTERS   IN   CHANCERY,  (a) 

There  are  eleven  Masters  in  Chancery  besides 
the  Master  of  the  Rolls,  who  is  the  chief  of  them- 
Tlicy  are  appointed  by  the  Lord  Chancellor,  and 
hold  their  offices  for  life.  It  is  the  duty  of  the 
Masters  to  execute  the  orders  of  the  Court  of 
Chancery,  upon  references  made  to  them  by  the 
court,  acting  either  in  exercise  of  its  original  juris- 

(a)  The  author  it  much  in-  ing  into    the  duties,  salaries, 

debted  for  the    accouqt    here  and  emoluments  of  the  officers 

given  of  the  officers  of  the  Court  of  the  several  courts  of  justice, 

of  Chancery,  to  the  Report  of  the  Report  in  question  being 

the  Commissioners  for  examin*  aa  to  the  Court  of  Chancery. 


they  are  almost  as  numerous  as  th' 
ject  to  the  jurisdiction  of  the  couri 
lowing  is  a  statement  of  such  as  m 
occur.    To  examine  into  any  allege 
or  scandal  in  any  bill  or  answer,  an 
ficiency  of  any  answer  or  examinatioi 
into  the  regularity  of  proceedings 
and  into  all  alleged  contempts  of 
settle  interrogatories  for  the  examin 
tics  ;  to  take  the  accounts  of  execu( 
trators,  trustees,  and  guardians,  and 
ties  of  every  description  ;  to  inquire 
cide  upon,  the  claims  of  creditors  and 
next  of  kin  ;  to  appoint  receivers  o 
tates,  and  of  the  rents  of  real  esti 
salaries,  and  examine  their  account; 
as  to  repairs  to  be  done,  and  into  the 
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dying  intestate ;  to  appoint  guardians  of  the  per- 
sons and  estates  of  infants^  and  to  allow  proper 
sums  for  their  maintenance  and  education ;  to  ap- 
point committees  of  the  persons  and  estates  of 
lunatics,  and  to  examine  the  accounts  of  such 
committees ;  to  tax  the  costs  of  the  proceedings 
in  any  suit,  or  under  the  orders  of  the  court,  and 
also  the  bills  of  costs  of  solicitors,  delivered  to 
their  clients,  and  referred  for  taxation  under  the 
statute  of  2  Geo.  II.  c.  23;  to  inquire  whether 
infants  are  trustees  or  mortgagees  within  the 
statute  7  Anne,  c.  19;  to  inquire  under  the 
statute  39  Geo.  III.  c.  56,  into  the  interest  of 
parties  in  money,  subject  to  be  laid  out  in  the 
purchase  of  lands.  In  general,  there  is  no  ques- 
tion of  law  or  equity,  or  disputed  fact,  which  a 
Master  may  not  have  occasion  to  decide,  or  re- 
specting which  he  may  not  be  called  upon  to  re- 
port his  opinion  to  the  court. 

The  Masters  have  also  the  custody  of  such  title- 
deeds  and  original  instruments  as  the  court  thinks 
fit  to  place  under  their  care,  for  the  security  and 
benefit  of  the  parties  interested  therein. 

The  Masters  attend  the  Lord  Chancellor  and 
Master  of  the  Rolls  at  the  sitting  of  the  court,  ac- 
cording to  an  ascertained  rotation,  take  their  seats 
upon  the  bench,  and  remain  there  until  they  are 
permitted  to  retire,  which  is  usually  soon  after  the 
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sitting,  that  they  may  attend  to  the  business  of 
their  respective  offices. 

Two  Masters  attend  the  House  of  Peers  every 
day  it  sits,  and  are  employed  by  that  house  in  car- 
rying their  messages  to  the  House  of  Commons, 
except  such  as  relate  to  the  royal  family,  which 
are  usually  carried  by  the  judges ;  such  Masters  as 
are  members  of  the  House  of  Commons  do  not 
join  in  executing  this  duty.  On  the  trial  of  a  peer, 
or  of  any  person  impeached  by  the  Commons, 
all  the  Masters  attend  every  day.  The  Masters 
also  attend  coronations  and  processions  of  state. 


For  the  convenience  of  the  suitors  and  others, 
one  Master  attends  every  day  at  the  public  office 
for  the  purpose  of  taking  answers  and  affidavits, 
the  acknowledgment  of  deeds,  recognizances,  and 
surrenders  of  offices  intended  to  be  enrolled,  and 
other  business  of  that  kind,  according  to  the  stat. 
13  Car.  n.  St  1. 

When  a  person  is  unable,  from  sickness,  or  any 
other  cause,  to  come  to  the  public  office,  thic 
Master  attends  such  person  at  any  distance  from 
London,  not  exceeding  twenty  miles. 

Each  Master  executes  the  orders  of  reference 
made  to  himself  independently  of  all  the  other 
Masters. 
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Hie  houn  of  Attendance,  in  the  Masters'  office, 
are  from  10  o'clock  in  the  morning  until  3  in  the 
afternoon^  and  from  6  to  8  in  the  evening,  (a) 
The  hours  of  attendance  in  the  public  office  are 
particularly  stated  hereafter  in  that  part  which 
respects  the  clerk  of  this  office. 

The  holidays  kept  at  the  Masters'  office  consist 
df  the  four  vacations,  viz.  from  the  last  seal  after 
each  term  to  the  first  seal  before  the  following 
ti^rm ;  and,  besides  these  vacations^  the  following 
particular  holidays  are  kept  in  the  private  offices, 
namely.  King  Charles's  Martyrdom,  Candlemas 
day.  Lady  day,  Ascension  day,  the  Restoration 
oi  King  Charles  IL,  Midsummer  day,  and  the 
Gunpowder  Plot.  The  holidays  kept  in  the 
public  office  are  specified  in  that  part  of  this 
chapter  which  respects  the  clerk  of  the  public 
office. 

Though  the  vacations  are  understood  to  consist 
of  the  periods  before  stated,  the  Masters  attend  in 
their  offices  for  the  accommodation  of  the  suitors, 
as  lotig  aft;er  the  last  seal  subsequent  to  each  term, 
as  they  in  their  discretion  may  think  necessary  for 
coitapleting  or  forwarding  the  business  in  their  re-> 
spective  offices ;  and  with  that  view  they  have  at- 

(a)  Bttt  the  eremng  attendance  is  now  eeldom  giren. 


._ .*^*-wv|civi,  uiiuci'  a  g^ranc  irc 

subject  to  the  usual  deductions  of 
amounting  to  about  6/.  8^.  \0d.  ea< 
the  clerk  of  the  hanaper,  of  two  st 
and  400/.,  making*,  together,  600/.  a 
paid  out  of  the  dividends  of  public  a 
chased  by  the  Court  of  Chancery  un< 
rity  of  Parliament.     These  salaries 
by  the  stat.  5  Geo.  III.  c.  28,  and 
c.   128.     They  are  also  entitled  to 
fees     for    business     done    in    thei 
offices. 


CLERKS   OF  THE    MASTERS    IN   ORl 

There  are  attached  to  each  office 
one  is  the  chief  clerk,  the  other  is 


_1 — ^1-         rm 
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deeds,  books,  and  other  documents  in  the  office, 
so  that  they  may  at  all  times  be  readily  found  and 
produced  when  wanted ;  to  attend  the  court  with 
deeds,  books,  and  papers ;  to  draw  and  transcribe 
all  certificates  to  be  signed  by  the  Master,  and  to 
draw  and  transcribe  all  reports  to  be  afterwards 
settled  and  signed  by  the  Master,  and  to  prepare 
the  schedules  to  be  annexed  to  the  reports.  They 
we  also  employed  in  assisting  the  Masters  in 
making  calculations.  No  clerk  belonging  to  any 
of  the  Masters,  or  to  either  of  the  examiners,  are 
allowed  to  solicit  any  cause  in  Chancery,  (a) 


CLERK   OF  THB    PUBLIC   OFFICE  OF  THE    MASTERS   IN 

ORDINARY. 

It  has  been  already  stated,  that  one  Master  is 
in  attendance  during  the  whole  year,  (certain  ho- 
lidays excepted,)  in  order  to  administer  oaths  to 
answers  and  pleas,  to  take  affidavits,  to  receive  the 
acknowledgments  of  recognizances,  deeds,  and 
specifications  of  patents,  and  to  ti-ansact  other 
business  of  that  kind.  For  the  despatch  of  this 
business,  they  have  an  office  common  to  all  the 
Masters  in  rotation,  called  the  public  office,  and 
a  clerk  attached  to  that  office,  called  the  clerk  of 
the  public  office.    This  office  was  established  by 

(a)  Beam.  Cha.  Ord.  306. 
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the  Stat.  13  Car.  II.  8t.  I.  The  duties  of  the  clerk 
are  to  write  the  jurats  and  attestations  upon  ho- 
nour to  answers  and  pleas,  and  the  returns  to 
commissions,  and  to  enter  a  memorandum  of 
them  in  a  book,  kept  for  that  purpose  in  the 
office,  and  to  preserve  such  records  until  the  clerk 
in  court,  who  is  to  file  them,  applies  and  gives  a 
receipt  for  them ;  to  write  the  certificate  of  wit- 
nesses being  sworn,  who  are  to  be  examined  by 
the  examiners,  or  before  arbitrators ;  to  write  the 
jurats  on  affidavits,  and  the  memoranda  on  affirma- 
tions ;  to  make  out  the  rotas  for  the  Masters  re- 
specting all  their  diflFerent  attendances  in  the 
public  office,  in  court,  at  the  Rolls,  and  in  the 
House  of  Lords ;  and  to  deliver  these  lists,  not 
only  to  the  Masters,  but  to  tlie  deputy  registers, 
as  their  guide  in  filling  up  the  references  to  the 
respective  Masters ;  to  keep  lists  of  all  causes  and 
petitions  in  the  papers  before  the  Lord  Chancellor, 
Master  of  the  Rolls,  and  Vice  Chancellor ;  and  to 
enter  the  names  of  the  consent  causes  and  pe- 
titions in  a  book.  Generally,  he  is  the  clerk  in 
all  matters  transacted  in  the  public  office,  and 
which  regard  the  Masters*  as  a  body. 

One  Master,  and  the  clerk  of  the  public  office, 
attend  there  every  day  during  the  whole  year, 
Sundays,  the  holidays,  and  the  Saturdays  after 
mentioned,  only  excepted,  viz.  New  Year's  day, 
Epiphany,  King  Charles's  Martyrdom,  Candlemas 
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day.  Lady  day,  Good  Friday,  the  Saturday  follow- 
ing, aud  Monday,  Tue8day,  and  Wednesday,  in 
Easter  T^e^k,  Ascf^nsion  day,  Mppd&y^  Tuesday, 
and  Wednesday  in  Wbitsun  week,  King  Charles's 
Restoration,  Midsummer  day,  Saint  Matthew,  the 
King's  Coronation,  Michaelmas  day,  King's  Ac- 
cession, Powder  Plot,  Christmas  day,  and  tUe  two 
following  days.  The  hours  of  attendance  arc  as 
follow : — ^From  New  Year's  day  to  the  day  imme- 
diately preceding  the  first  seal  before  Hilary  tern^i 
from  eleven  to  one,  except  Saturdays,  when  the 
office  is  shut;  on  the  day  preceding  such  seal 
from  ten  till  two,  and  from  six  until  eight  in  the 
evening ;  the  two  following  days  from  ten  until 
two  only :  and  from  thence,  until  Saturday  after 
the  last;  seal  after  Hilary  t^erm,  from  ten  until  two, 
and  six  uiitil  eight,  except  the  Saturday  evenings 
before  and  after  term ;  Passion  week,  from  ten  till 
two;  Easter  week  from  eleven  until  one;  from 
the  first  seal  before  Easter  term  until  the  Saturday 
after  Easter  term,  the  saine  hours  of  attendance  as 
Hilary  term ;  from  the  seal  before  Trinity  term 
until  the  Saturday  after  the  last  seal  after  Trinity 
term,  the  same  hours  of  attendance  as  the  preced- 
ing terms  ;  from  thence,  to  the  conclusion  of  the 
sittings  in  court,  from  ten  till  two  only ;  from  the 
conclusion  of  the  sittings  until  the  first  seal  be- 
fore Michaelmas  term,  from  eleven  ti^  pne,  ex- 
cept on  Saturdays,  when  the  office  is  shut ;  before, 
during,  and  after  Michaelmas  term,  the  same  at- 
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tendance  as  before,  during  and  after  the  other 
terms.  The  hours  of  attendance  just  mentioned 
are  of  course  to  be  understood,  with  the  exceptions 
to  be  collected  from  the  list  of  holidays. 


MASTERS    EXTRAORDINARY   IN    CHANCERV. 

To  assist  the  Masters  in  Chancery  in  the  minis- 
terial part  of  their  duty,  officers  (called  the  Mas- 
ters Extraordinary  in  Chancery)  arc  appointed  by 
the  Lord  Chancellor.  Their  principal  business 
consists  in  taking  affidavits,  and  the  acknowledg- 
ments of  deeds  in  the  country,  and  they  are  re- 
strained from  doing  any  thing  within  twenty  miles 
of  London ;  and  that  it  may  appear  whether  they 
do  or  not,  they  are  in  the  caption  to  express  the 
name  of  the  town  and  county  where  they  shall 
take  any  affidavits,  &c.,  and  also  to  certify  the 
time  when  they  were  taken,  otherwise  the  same 
shall  not  be  held  authentic,  nor  admitted  to  be 
filed  or  enrolled,  (a) 


THE    ACCOUNTANT    GENERAL. 

The  Accountant  General  is  a  new  officer  created 
by  the  act  of  12  Geo.  I.  c,  32,  and  stands  in  the 

(a)  Beam.  Cha.  Ord.  48,  212. 
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place  of  the  Masters  and  Usher  of  the  court.  The 
above  act  recites  two  orders  of  the  Court  of  Chan- 
cery, the  one  bearing  date  the  26th  of  May,  1725, 
and  the  other  bearing  date  the  4th  day  of  Novem- 
ber following,  by  which  the  duties  of  the  Masters 
and  Ushers,  with  respect  to  the  money  of  the 
suitors  vested  in  them,  were  prescribed,  llie 
above  act  then  enacts  that  the  above  two  orders 
shall  be  confirmed ;  and,  further,  that  there  stiall 
be  one  person  appointed  by  the  Court  of  Chan- 
cery to  perform  all  such  matters  relating  to  the 
delivery  of  the  suitor's  money  and  effects  into  the 
bank,  and  taking  them  out  of  the  bank,  and  the 
keeping  the  accounts  with  the  bank,  and  all  other 
matters  relating  thereto,  as  by  the  said  orders  are 
prescribed  to  be  done  by  the  Master  and  Usher ; 
such  officer  to  be  called  the  Accountant  General 
of  the  Court  of  Chancery,  and  to  hold  his  office 
during  the  pleasure  of  the  court. 

The  Governor  and  Company  of  the  Bank  of 
England  have  the  general  custody  of  the  effects 
of  the  suitors  of  the  Court  of  Chancery,  as  the 
bankers  of  the  court,  subject  to  the  orders  of  the 
court.  These  effects  consist  of  cash,  stocks,  ex- 
chequer bills,  India  bonds,  shares  in  public  com- 
panies, and  specific  articles  deposited :  all  these 
effects  are  placed  in  the  bank  in  the  namHof  the 
Accountant  General. 

0 
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The  Accountant  General  does  not  receive  any 
of  the  money  or  effects  of  the  suitors  of  the  court ; 
but  they  are  placed  in  the  Bank  of  England  in  his 
name,  and  he  keeps  an  account  with  the  bank^ 
according  to  the  several  causes  and  accounts  to 
which  such  money  and  effects  severally  belong. 
The  dividends  and  interests  of  the  several  stocks, 
India  bonds,  and  other  securities,  are  received  by 
the  bank,  as  they  become  due,  under  a  power  of 
attorney,  from  the  Accountant  General,  and  placed 
to  the  credit  of  the  causes  and  accounts  to  which 
they  respectively  belong ;  the  bank  sends  quarterly 
to  the  Accountant  General's  office  a  book,  called 
the  dividend  book,  signed  by  an  officer  of  tlie  bank, 
which  book,  containing  the  amount  of  the  securi- 
ties and  interest  money  belonging  to  each  cause 
and  account,  is  countersigned  by  the  Accountant 
General,  and  sent  into  the  report  office.  For  each 
sum  of  money  to  be  received  by  the  bank,  the  Ac- 
countant General  signs  a  certificate,  mentioning 
the  order,  report,  or  act  of  parliament  under  the 
authority  of  which  the  person  named  in  the  certi- 
ficate is  to  pay  the  sum  therein  specified,  and  di- 
recting it  to  be  placed  to  his  account,  as  Accountant 
General,  to  the  credit  of  the  particular  cause  or 
account  mentioned.  When  the  party  paying  in 
the  money,  or  his  solicitor,  brings  into  the  Ac- 
counta^JI  GeneraVs  office  a  certificate  from  the 
bank  of  such  payment  having  been  made,  the 
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Accountant  General  signs  another  certificate  of 
such  payment,  and  annexes  it  to  the  bank  certi- 
ficate, for  the  purpose  of  being  entered  in  the  re- 
port office. 

For  each  sum  of  stock  directed  by  any  order  of 
the  court  to  be  transferred  into  the  name  of  the 
Accountant  General^  application  is  made  to  the 
first  clerk  in  the  office  for  a  ticket  or  notification, 
specifying  the  amount  of  the  stock  to  be  trans- 
ferred,  and  the  cause  or  account  to  which  it  is  to 
be  placed  when  such  transfer  is  made ;  the  Ac- 
countant General  accepts  the  stock,  and  signs  a 
certificate  to  the  bank  of  his  having  made  such 
acceptance;  of  this  transfer  of  stock  there  is  a 
certificate  sent  from  the  bank,  or  such  other  office 
where  the  stock  may  be,  to  the  Accountant  Gene- 
nd*s  office;  and  the  Accountant  General  signs 
another  certificate  of  such  transfer,  and  of  his  ac- 
ceptance of  the  stock,  and  annexes  it  to  the  certi- 
ficate from  the  bank,  or  such  other  office  where 
the  stock  may  be,  for  the  purpose  of  being  entered 
in  the  report  office. 

For  each  parcel  of  exchequer  bills,  or  India 
bonds,  and  for  each  package  containing  specific 
articles  directed  by  any  order  of  the  court,  to  be 
deposited  in  the  bank  in  the  name  oHlfche  Ac- 
countant General,  he  signs  a  direction  for  the  per- 
son named  in  sucb  order,  to  make  such  deposit  in 

c« 
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the  bank  in  his  name,  and  to  what  cause  or  ac- 
count it  is  to  be  placed.  When  the  party,  or  his 
solicitor,  brings  into  the  Accountant  General's 
office  a  certificate  from  the  bank  that  such  deposit 
has  been  made,  the  Accountant  General  signs 
another  certificate,  that  such  deposit  has  been 
made  into  the  bank,  and  annexes  it  to  the  bank 
certificate,  for  the  purpose  of  being  entered  in 
the  report  office. 

For  each  sum  of  money  directed  to  be  paid  out 
under  any  order,  the  Accountant  General  draws 
on  the  bank  by  a  note,  under  his  hand,  entitled  in 
the  particular  cause  or  account  out  of  which  the 
money  is  to  be  paid ;  this  note  is  entered  at  the 
report  office,  and  marked  and  countersigned  by 
one  of  the  deputy  registers  of  the  court ;  if  the 
money,  for  which  such  note  is  drawn  is  not  for 
interest  or  maintenance,  the  Accountant  General 
signs  a  certificate  of  such  note,  which  certificate 
is  filed  in  the  report  office. 

For  each  sum  of  money  directed  to  be  laid  out 
in  the  purchase  of  stock,  exchequer  bills,  or  India 
bonds,  the  Accountant  General  draws  on  the  bank 
in  the  particular  cause  or  account  by  a  note  under 
his  hand  for  the  amount  of  such  sum.  This  note 
is  also  titatered  in  the  report  office,  and  marked 
and  countersigned  by  one  of  the  deputy  registers 
of  the  court.     If  the  motiey,  for  which  such  note 
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is  drawn,  is  principal  money,  the  Accountant  Ge- 
neral signs  a  certificate  of  such  note,  which  certi- 
ficate is  filed  in  the  report  office.  If  the  purchase 
for  which  this  note  is  drawn  should  be  stock,  the 
Accountant  General  accepts  such  stock  by  sign- 
ing his  name  in  the  transfer  book  at  the  bank,  or 
at  any  other  office  where  such  stock  may  be ;  and 
then  signs  a  certificate  to  the  bank  of  his  accept- 
ance of  such  stock,  in  such  particular  cause  or  ac- 
count. The  bank  also  sends  to  the  Accountant 
General's  office  a  certificate  that  the  transfer  of 
aich  stock  has  been  made ;  and  the  Accountant 
General  signs  another  certificate  of  the  particu- 
lars of  auch  purchase,  transfer,  and  acceptance  of 
stocky  and  annexes  it  to  the. bank  certificate,  for 
the  purpose  of  being  entered  in  the  report  office. 
If  the  purchase' for  which  the  note  is  drawn  should 
be  exchequer  bills,  or  India  bonds,  the  bank  sends 
to  the  Accountant  General's  office  a  certificate  of 
such  exchequer  bills,  or  India  bonds,  having,  been 
purchased  and  deposited  in  the  particular  cause  or 
account  mentioned  in  the  note,  and  the  Accountant 
General  signs  another  certificate  of  the  particulars 
of  such  purchase  and  deposit,  and  annexes  it  to 
the  bank  certificate  for  the  purpose  of  being  filed 
in  the  report  office. 
- .      ,  ■  • '  # 

When  any  sum  of  stock  is  by  any  order  directed 
to  be  transferred,  or  when  any  sum  of  stock,  or 
any  exchequer  bills,  or  India  bonds  are^  by  any 
order^  directed  td  be  sold ;  or  when  any  exchequer 
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bills,  India  bonds,  or  specific  articles  in  packages 
are,  by  any  order,  directed  to  be  delivered  out, 
the  party,  or  his  solicitor,  brings  to  the  Accountant 
Generars  office  a  certificate,  from  one  of  the  de- 
puty registers  of  the  court,  of  what  stock  is  to  be 
transferred,  and  to  whom ;  and  of  the  stock,  bills, 
or  bonds  to  be  sold,  and  to  what  amount ;  of  the 
bills,  bonds,  or  specific  things  in  packages  to  be 
delivered  out,  and  to  whom,  and  from  what  cause 
or  account.  In  transfers  of  stock,  the  Accountant 
General  signs,  and  sends  to  the  bank  a  certificate 
of  his  having  made  such  transfer,  and  of  the  cause 
or  account  from  which  the  same  is  made,  and  then 
signs  another  certificate  of  such  transfer  to  be  filed 
in  the  report  office.  In  sales  of  stock  the  Ac- 
countant General  signs  a  certificate  to  the  bank, 
of  the  stock  sold,  and  the  money  raised  in  the 
particular  cause  or  account.  On  sales  of  exche- 
quer bills,  or  India  bonds,  the  deputy  register's 
certificate  is  countersigned  by  the  Accountant 
General,  who,  after  having  received  from  the 
bank  a  certificate  of  the  particular  bills  or  bonds 
sold,  the  amount  of  the  money  raised,  and  the 
cause  or  account  in  which  the  sale  is  made,  signs 
another  certificate  of  the  particulars  of  such  sale, 
and  annexes  it  to  the  bank  certificate,  to  be  filed 
in  the  report  office.  AVhen  exchequer  bills,  and 
such  other  things  a^  before-mentioned,  are  de- 
livered out,  the  deputy  register's  certificate  is 
eountersigned  by  the  Accountant  General,  ^nd 
sent  to  .the,  bank;   and  the  bank  having  sent  to 
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the  Accountant  General  a  certificate  of  the  parti- 
culars of  such  bills,  and  other  things,  delivered 
out,  and  to  whom,  and  from  what  cause  or  account, 
the  Accountant  General  signs  another  certificate 
of  such  delivery,  and  annexes  it  to  the  bank  cer- 
tificate to  be  filed  in  the  report  office.  Where  a 
power  of  attorney  is  to  be  executed  abroad,  em- 
powering another  to  receive  exchequer  bills  and 
cash  from  the  Accountant  General,  it  is  to  be  exe- 
cuted in  the  presence  of  a  notary  public,  who  is 
to  affix  his  official  seal ;  and  the  chief  magistrate 
of  the  place  is  to  certify  that  the  person  subscrib- 
ing himself  a  notary  public  is  one^  and  the  chief 
magistrate  affixes  his  official  seal.  But  upon  a 
certificate  that  the  French  law  did  not  appoint  any 
magistrate  for  that  purpose,  a  power  of  attorney 
executed  at  Paris,  in  the  presence  of  two  wit- 
nesses, authenticated  by  a  notary  at  Paris,  and  an 
affidavit  here,  verifying  the  signature  of  the  no- 
tary, was  ordered  to  be  acted  upon  by  the  Ac- 
countant General,  (a)  But  an  affidavit  of  the 
execution  of  an  instrument  before  the  mayor  of  a 
foreign  city,  will  not  be  received  without  evidence 
of  his  holding  that  situation.  (&)  And  it  may  be 
proper  to  add,  that  where  an  order  is  made  to  pay 
in  a  specific  sum,  the  Accountant  General  will  not 
receive  a  less  sum  than  the  whole ;  and  for  the 


(a)  Lord   Kinnard  v.  Lady         (^)   Hutcheon  v.  Manniog  , 
SaltooD,  I  Mad.  227.  6  Vm.  623. 


quests  that  the  principal  and  intere: 
bills  may  be  received,  or  that  the  e: 
may  be  exchanged ;  then  the  Accou 
signs  a  direction  to  the  bank  for 
money  and  interest  due  on  such  bi 
ceived  and  paid  into  the  bank  in 
that  the  exchequer  bills  received  in  < 
be  deposited  there  in  his  name,  and 
cause  or  account  to  which  such  bills, 
raised  upon  them,  belong:  the  bank 
certificate  to  the  Accountant  Genera 
his  directions  have  been  complied  wi 
the  Accountant  General  signs  anoth 
that  the  bills  have  been  exchanged, 
principal  and  interest  have  been  n 
them,  and  annexes  it  to  the  bank  ( 
the  purpose  of  being  filed  in  the  repo 
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cash  or  stock  in  a  particular  cause  or  account  to 
be  carried  over  to  some  other  cause  or  account, 
mentioning  the  order,  under  the  authority  of 
which  such  carrying  over  is  directed;  the  bank 
then  sends  a  certificate  to  the  Accountant  Gene- 
rates office  of  such  carrying  over  having  been 
made ;  the  Accountant  General  then  signs  another 
certificate  of  such  carrying  over,  which  is  annexed 
to  the  bank  certificate,  for  tlie  purpose  of  being 
filed  in  the  report  office.  Some  of  the  before- 
mentioned  operations  take  place  on  almost  every 
day  when  the  office  is  open.  And,  with  respect 
to  the  mode  in  which  creditors,  in  a  creditors* 
suit,  obtain  payment  of  the  sums  reported  due  to 
them,  it  may  be  useful  to  state,  that  it  is  as  fol- 
lows : — The  order  and  the  office  copy  of  the  report 
are  presented  to  the  Accountant  General;  he 
examines  the  report,  to  see  who  are  the  creditors 
to  whom  the  Master  has  found  debts  to  be  due, 
and  what  sums  he  has  reported  to  be  owing  to 
each.  He  then  draws  cheques  for  tlie  several 
sums,  and  writes  his  initials  on  the  margin  of  the 
report,  opposite  the  sums,  to  indicate  that  such 
cheques  have  been  drawn.  Afterwards,  the 
cheque,  together  with  the  order  and  the  office 
copy  of  the  report,  are  carried  to  the  registrar, 
who  seeing,  by  the  initials  of  the  Accountant  Ge- 
neral, that  cheques  have  been  drawn  for  such  and 
such  sums,  compares  the  cheque,  which  is  pre- 
sented to  him,  with  the  order  and  report,  in  order 


By  the  stat.  36  Geo.  III.  e.  52, 
ingy  or  taking  the  burthen  of  an; 
mentary  instrument,  or  the  admin 
personal  estate,  in  the  case  of  infiu 
beyond  the  seas,  of  any  person  < 
legacy,  or  to  the  residue  of  any  per 
any  part  thereof,  charged  with  the 
enabled  to  pay  such  legacy,  or  res 
ducting  tlie  duty  charged  tiiereon, 
in  the  name  of  the  Accountanc  G 
account  of  tiie  person  for  whose  bei 
is  payable ;  and  such  money,  when  \ 
directed  to  be  laid  out  by  the  Accoui 
without  any  formal  request  for  tha 
the  purchase  of  bank  3  per  cent, 
annuities. 
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coantant  General.  A  vety  considerable  number 
of  such  certificates  are  usually  required  in  the 
course  of  a  year. 

The  Accountant  General  attends  two  or  three 
days,  and  often  four  or  five  days  in  a  week^  at  the 
Bank  of  England^  and  other  places,  for  the  pur- 
pose of  making  sales,  transfers,  and  acceptances 
of  stock,  according  to  the  orders  of  the  court.  He 
also  attends,  in  his  turn,  as  a  Master  in  ordinary, 
at  the  public  office,  for  the  purpose  of  discharging 
the  same  duties  as  the  other  Masters  in  ordinary 
discharge  when  they  attend  there.  The  hours  of 
attendance  at  the  Accountant  General's  office  are 
from  nine  in  the  morning  till  two  in  the  after- 
noon, and  from  four  in  the  afternoon  till  seven  in 
the  evening. 

The  holidays  are  King  Charles's  Martyrdom, 
Candlemas  day.  Lady  day.  Ascension  day.  King 
Charles's  Restoration,  Midsummer  day.  Powder 
Plot,  Lord  Mayors  day,  the  Birthdays  of  the 
King,  Queen,  and  Prince  of  Wales ;  at  Christmas, 
from  Christmas  eve  to  the  7th  of  January ;  at 
Easter,  from  the  day  before  Good  Friday  to  the 
Monday  after  Easter  week ;  and  at  Whitsuntide, 
liie  whole  of  the  Whitsun  week.  In  what  is  called 
the  long  vacation  the  office  is  shut  by  an  order  of 
the  court,  usually  from  the  latter  end  of  August, 
er  the  beginning  of  September,  to  the  first  general 


REGISTER   OFFICE. 

The  office  of  the  register  of  the 
eery  is  executed  by  four  sub  or  d< 
besides  the  master  or  clerk  of  th 
sometimes  called  the  filer  of  the  r 
two  clerks  of  the  entries.  The  offi 
register  is  vacant,  and  the  ab 
officers  receive  for  their  own  use  th 
ness  done  in  the  office. 


DEPUTY    REGISTERS. 

The  four  deputies  attend  the  co 
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Geo.  I.  cap.  32,  it  is  the  duty  of  the  deputy  regis* 
ters  to  countersign  the  Accountant  GeneraVs  drafts 
upon  the  Bank  of  England  ;  and  to  draw  and  sign 
certificates  to  the  Accountant  General,  prqmratory 
to  the  transfer  or  delivery  out  of  the  stocks,  secu- 
rities  or  other  property,  standing  in  his  name,  or 
deposited  in  the  bank  in  trust,  in  the  several  causes 
or  accounts  in  the  court,  pursuant  to  the  orders  oi 
the  court  for  such  purpose.  For  these  duties  no 
fees  are  taken  or  allowed  to  be  taken  by  the  de- 
puty registers.  The  senior  deputy  register  ap- 
pears in  practice  to  discharge  certain  special  duties 
of  the  office  himself.  He  files  exceptions  to  the 
Master  s  reports,  enters  pleas>  demurrers,  causes, 
appeids,  rehearings,  further  directions,  equities 
reserved,  and  exceptions  for  hearing  before  the 
Lord  Chancellor,  and  makes  out  a  book  of  the 
same  ;  be  delivers  notes  for  subpoenas  to  hear 
judgment ;  he  makes  out  a  paper  of  causes  and 
other  matters,  to  be  heard  in  court,  and  notices, 
causes,  and  other  matters  that  are  adjourned,  and 
sees  that  they  are  put  into  the  paper  the  day  they 
are  adjourned  to ;  he  makes  copies  of  exceptions, 
and  petitions,  for  rehearing,  and  of  appeal  when 
required;  he  receives  deposits  upon  filing  of  ex- 
ceptions and  bills  of  review,  and  also,  upon  setting 
down  petitions  for  rehearing  and  of  appeal,  keeps 
an  account  thereof,  and  pays  the  same  pursuant 
to  the  orders  of  the  court ;  he  also  marks  with 
the  office  stamp  prmted  copies  of  briefs,  and  let- 
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ters  patent^  and  tells  out  and  tells  in  the  same ;  \ 
he  sets  down  as  a  privilege  eight  causes  in  each  i 
term.    The  next  senior  deputy  register  attend*   ; 
at  the  roUs^   and  has  the  like  duties,  except* 
ing  as  to  filing  exceptions,    and  receiving   the 
deposits  thereon,    and   making  copies    thereof^; 
marking  and  telling  out  and  telling  in  briefs,  an4 
excepting  also  that  his  privilege  extends  only  to 
the  setting  down  of  six  causes  in  each  term. 

The  hours  of  attendance  at  the  office  are  ge- 
nerally from  ten  in  the  morning  till  two  in  the 
afternoon,  and  from  five  till  eight  in  the  evening. 
But  from  the  time  of  meeting,  after  the  Christmas 
holidays,  to  the  first  day  of  Hilary  term,  from  the 
last  seal  after  Hilary  term  to  the  first  day  after 
Easter  term,  from  the  last  day  of  Easter  term  to 
the  first  day  of  Trinity  term,  and  from  the  first 
seal  before  Michaelmas  term  to  the  first  day  of 
the  same  term,  the  hours  are  from  ten  in  the 
morning  till  three  in  the  afternoon,  and  fi*om  the 
fourth  seal  after  Trinity  term  till  the  shutting  of 
the  Accountant  General's  office,  the  hours  are 
from  ten  in  the  morning  till  two  in  the  aftemooD, 
and  from  five  till  six  in  the  evening.  When  an 
increase  of  business  renders  it  necessary,  further 
attendance  is  given. 

The  holidays  are.  Martyrdom,  Candlemas  day^ 
Lady  day,  Ascension  day.  Restoration,  Midsum* 
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mer  day,  King's  Birthday,  from  Maunday  Thurs- 
day till  the  Monday  after  Easter  week,  the 
Whitsun  week,  Ash  Wednesday,  Gunpowder 
Plot,  (but  if  the  eourt  sits  on  either  of  these  two 
days,  attendance  is  given  from  ten  till  one,) 
.  Queen  s  Birthday,  Prince  of  AVales's  Birthday, 
'  Lord  Mayor's  day.  Saint  Thomas.  Attendance 
on  these  days  is  given  from  ten  till  one ;  twelve 
days  at  Christmas  :  the  long  vacation  commenc- 
ing when  the  Accountant  General's  office  is  shut, 
and  ending  at  the  first  seal  before  Michaelmas 
term.  But  some  person  is  in  attendance  during 
the  long  vacation,  excepting  on  the  days  above 
noted  as  holidays. 


rbgister's  bag-bearer. 


The  duty  of  the  bag-bearer  is  to  attend  the 
Court  of  Chancery  at  all  times,  when  the  Lord 
Chancellor,  or  Vice  Chancellor,  is  sitting,  with  the 
register's  book  and  cause  papers,  and  to  continue 
bis  attendance  till  the  rising  of  the  court ;  after 
which  he  makes  out  from  the  register's  paper  the 
several  lists  of  causes  and  other  matters,  appointed 
for  hearing  on  the  following  day,  and  delivers  the 
same,  in  the  evening  preceding,  at  the  houses  of 
the  Lord  Chancellor  and  Vice  Chancellor,  at  cer- 
tdn  public  offices,  and  at  the  chambers  of  gentle- 
men  of  the  bar. 
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MASTER^  OR  CLERK^  OF  THE  REPORT  OFFICE. 

The  duties  of  the  master  of  the  report  office  are 
divisible  into  three  heads:  1.  What  relate  to  re- 
ports or  certificates.  2.  What  relate  to  rules, 
orders,  and  decrees.  3.  What  relate  to  the  effects 
of  the  suitors  of  the  court.  1.  What  relate  to 
reports  or  certificates.  He  is  to  receive,  file,  and 
keep  all  reports  and  certificates,  made  by  the 
Masters  and  the  Accountant  General,  his  office 
being  the  place  where  the  originals  are  deposited, 
and  where  office  copies  are  made.  2.  What 
relate  to  rules,  orders,  and  decrees.  He  receives 
on  the  first  day  of  Michaelmas  term,  in  every 
year,  from  the  clerks  of  the  entries,  all  the  de- 
crees, orders,  and  rules,  entered  in  the  course  of 
the  preceding  year,  makes  indexes  to  them,  and 
binds  them  in  volumes^  to  be  resorted  to  as  occa- 
sion requires.  He  makes  copies  of  such  decrees, 
orders,  and  rules,  when  required  ;  and  he  has  the 
custody  of  the  old  books,  containing  decrees, 
orders,  and  rules,  from  the  reign  of  King  Henry 
Vni.  inclusively.  3.  What  relate  to  the  effects 
of  the  suitors  of  the  court.  His  dudes  under  this 
head  were  imposed  by  the  stat.  12  Geo.  I.  cap.  32, 
by  which  he  is  required  to  keep  an  account  of  all 
monies,  funds,  and  effects,  belonging  to  the 
suitors  of  the  court,  one  account  being  kept  at  the 
Bank  of  England,  another  by  the  Accountant 
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General,  and  a  third  nt  the  report  office,  which 
three  accounts  are,  in  the  months  of  September 
and  October  of  each  year,  compared  and  balanced 
with  each  other. 

The  hours  of  attendance  arc,  for  the  report 
side  of  the  office,  fh>m  ten  in  Uie  morning  till 
tiro  in  the  afternoon,  and  from  five  till  eight  in 
the  evening.  On  the  account  side  from  ten  in 
the  morning  till  three  in  the  afternoon,  and  from 
five  till  seven  in  the  evening.  The  office  is  open 
every  day,  excepting  for  twelve  days  at  Christ- 
mas, for  eight  days  at  Easter,  and  during  the 
Wliitsun  week. 


RBGISTRR   OP   AFFIDAVITS. 

The  duties  of  this  officer  are  to  receive,  re- 
gister, and  file  all  affidavits  made  in  causes  and 
other  proceedings,  in  the  Court  of  Chancery,  to 
be  originally  used  in  that  court,    and  to  make 
copies  thereof.    It  is  also  his  duty,  when  required, 
to  attend  with  the  original  affidavits  in  the  Court 
of  Chancery,    to   grant  certificates  of  affidavits 
being  filed,  and  to  search  for  affidavits.     The  of- 
fice is  executed  by  a  deputy,  who  is  wholly  paid 
by  his  principal.     The  hours  of  attendance  at  this 
office  are  from  ten  in  the  morning  till  two  in  the 
afternoon,  and  from  five  till  eight  in  the  evening ; 

D 
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but  no  candles  are  lighted  therein,  from  the  last 
seal  after  Hilary  term  till  the  first  seal  before 
Easter  term ;  nor  from  the  last  seal  after  Michael- 
mas term  to  the  first  seal  before  Hilary  term.  The 
holidays  are,  New-year's  day,  Twelfth  day,  King 
Charles's  Martyrdom,  Candlemas  day,  Good  Fri- 
day, Easter  Monday,  and  the  two  following  days ; 
Holy  Thursday,  Whit  Monday,  and  the  two  fol- 
lowing days ;  his  Majesty's  Birthday,  Midsum- 
mer day,  Michaelmas  day,  the  King's  Coronation, 
the  Kmg's  Accession^  the  Gunpowder  Plot,  Christ- 
mas day,  tod  the  three  following  days. 


EXAMINERS. 

The  duties  of  this  office  lire  executed  by  two 
examiners,  assisted  by  copying  clerks,  who  respec- 
tively take  an  oath  of  office.  The  duties  of  the 
examiners  are,  to  receive  all  interrogatories,  for 
the  examination  and  cross-examination  of  wit-i 
ncsses,  in  any  cause  in  the  Court  of  Chancery,  and 
to  examine  and  cross-examine  such  witnesses; 
to  prepare  the  depositions  of  such  witnesses  in 
writing,  and  to  read  over  such  depositions  to  the 
witnesses  previously  to  their  signing  the  same, 
or  in  person  to  examine  witnesses ;  to  hold 
witnesses  to  the  points  interrogated  to  ;  (a)    td 

(a)  Beam.  Cha.  Ord.  188. 
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certify  in  writing  the  different  dooumentiS  de- 
poted  to  by  the  iVitnesses  on  thou*  examination ; 
to  sign  notices  for  the  attendance  of  witnesses  to 
be  served  with  subpanas ;  to  grant  certificates 
that  int^frogatorleiEl  are  or  are  not  filed^  and 
that  witnesses  have  or  have  not  attended  for 
^taminaiion,  and  such  other  ccttificates  as  ocea- 
lion  may  require.  They  may  take  out  subpcenas 
agai&st  persons  unduly  making  copies  of  de- 
pMitiotis^  to  examine  them,  (a)  It  is  also  their 
duty  to  preserve  the  records  of  the  office ;  and 
to  attend  the  Lord  Chancellor,  Master  of  the 
Rolls^  Vice  Chancelloi'^  and  Masters  in  Chan- 
tetjj  and  any  other  court  or  place  in  town  or 
dounCry^  with  the  records^  when  duly  required 
so  to  do. 

By  the  Stat.  50  Geo.  IIL  cap.  164^  in  cUse  it 
should  appeal*  to  the  Lord  Chancellor,  &c.,  and  to 
the  Master  of  the  Rolls,  for  the  time  being,  that 
the  business  in  the  examiner  s  office  shall  at  any 
time  increase,  so  that  the  same  cannot  be  done 
conveniently  by  the  two  examiners,  a  power  is 
given  to  the  Lord  Chancellor,  &c.,  to  make  an 
order  th&t  other  and  not  exceeding  ttvo  more 
examiners,  and  two  more  clerks  of  such  examiner^ 
shall  be  provided ;  and  the  Master  of  the  Rolls  is 
empowered,  upon   such  order  being  made,    to 

(d)  Beam.  Cha.  Old.  131. 
D2 


ticable,  be  examined  by  diflFerent 
such  manner,  and  under  and  subjec 
and  regulations^  as  the  court  sha 
order  respecting  the  same.    By 
likewise  a  power  is  given  to  the  Lio 
&C.9  and  the  Master  of  the  RolL 
hours  of  attendance  of  the  exam! 
clerks  in  the  offices  provided  for  th 
the  duties  of  the  examiners  and  cl 
the  distribution  of  the  business  of  t 
also  the  fees  and  emoluments  which 
and  their  clerks  shall  be  entitled  to 
the  suitors.     The  powers  given  to 
this  act^  have  been  exercised  by  a 
by  the  court,  the  1 9th  July,  1810,  ai 

1811.(17) 

The  hours  of  attendanpp  a^  fl"«  ^ 
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morning  until  three  in  tlie  afternoon.  With  re- 
spect to  the  holidays  observed  at  the  office  of  the 
examiners^  the  author  refers  the  reader  to.  Beam. 
Cha.  Ord.  479. 


SIX   CLERKS. 

These  officers  are  appointed  by  the  Master  of 
the  Rolls^  and  hold  their  offices  on  the  equity  side 
of  the  court.  Their  duties  are  to  receive  and  file 
all  bills^  answers,  replications/  and  other  records^ 
in  all  causes^  on  the  equity  side  of  the  Court  of 
Chancery ;  and  if^  when  brought  to  them  for  that 
purpose,  they  appear  to  be  fairly  engrossed  with 
their  proper  stamps^  and  conformable  to  the 
rules  and  practice  of  the  court,  to  enter  memo- 
randa of  them  in  books,  from  which  they  are  to 
certify  to  the  court,  as  occasion  may  require,  the 
state  of  the  proceedings  in  causes.  They  sign  all 
copies  of  pleadings,  made  by  the  sworn  clerks, 
and  waiting  clerks,  after  seeing  that  the  origuials 
are  regularly  filed.  As  their  signature  is  affixed 
merely  as  a  certificate  that  the  original  is  filed, 
they  are  not  responsible  for  the  correctness  of 
the  office  copies,  {a)  After  each  term,  they  pre- 
sent, to  be  set  down,  the  causes,  ready  for  hear- 
ing in  the  ensuing  term,  either  before  the  Lord 

(a)  Brown  v.  Barnard,  Jac.  51, 
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Chancellor,  or  the  Master  of  the  Rolls.  They 
attend  in  Westminster  Hall  in  term  time,  to  read 
the  documents  required  to  be  read  in  causes. 
An  instance  has  occurred  where  the  court  im- 
posed a  fine  on  five  out  of  the  six  clerks  for  not 
attending  ;  probably  in  a  cause  where  they  were 
ordered  to  attend,  {a)  They  examine  and  sign 
dockets  of  decrees,  and  dismissions,  prepared  for 
(enrolment,  and  see  that  the  records  and  orders  be 
duly  filed  and  entered,  which  they  certify  pre- 
viously to  the  presentation  of  the  dockets  to  the 
Lord  Chancellor,  the  Master  of  the  Rolls,  or  the 
Vice  Chancellor,  for  signature.  They  have  the 
care  of  all  records  in  their  oflBce,  which  remain  in 
their  studies  for  the  space  of  six  terms,  for  the 
sworn  clerks  and  waiting  clerks  to  resort  to  with- 
out fee.  They  afterwards  sort  them,  and  lay 
them  up  in  their  record  room  in  bundles,  making 
indexes  and  calendars,  for  the  more  ready  re- 
pourse  to  tl^em.  The  remaining  business  in  their 
office,  on  the  equity  side  of  the  court,  is  transacted 
by  the  sworn  clerks  and  waiting  clerks.  Instead 
of  e&ch  six  clerk  employing  a  deputy  under  him, 
(jsis  was  formerly  the  practice,)  to  tranisact  his 
business  during  the  vacation,  and  to  take  care  of 
the  records  in  his  particular  division,  the  six 
clerks  now  employ  one  clerk  under  them  all,  for 
the  pare  of  the  records  in  every  division,  whereby 
the  disturbance  of  the  records,  which  is  stated  to 

(a)Beam.  Cha.  Old.  119. 
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bav^  taken  place  under  the  more  ancient  praotice, 
appeara  to  be  preventedt  One  or  more  of  the  gis 
elerka,  as  the  business  of  the  office  requires, 
attends  in  person  during  vacations.  In  addition 
to  the  duties  on  the  equity  side  of  the  court,  the 
six  clerks  have  other  duties,  with  which  the  sworn 
clerks  and  waiting  clerks  have  no  concern.  They 
are  comptrollers  of  the  hanaper:  and  enrol  the 
warrants  for  grants,  which  pass  the  great  seal. 
The  six  clerks  also  write  and  engross  letters  pa- 
tent for  sheriffs,  with  the  writs  incident  thereto  ; 
and  they  have  the  custody  of  the  sheriffs*  roll.  An 
under  clerk  assists  his  principals  in  the  prepara- 
tion of  sheriffs*  patents,  and  in  other  parts  of  their 
duties.  The  six  clerks  are  the  nominal  attorneys 
in  all  causes  depending  in  the  petty  bag  ;  and  it 
is  their  duty  to  enter  in  a  book  all  rules  in  causes 
given  by  the  clerks  of  the  petty  bag. 

Hie  usual  hours  of  attendance  are  from  ten  in 
the  forenoon  till  two  in  the  afternoon,  and  later, 
as  occasion  requires,  and  in  term  time  from  six 
to  eight  in  the  evening.  The  holidays  are,  the 
%iphany.  King  Charles's  Martyrdom,  the  Purifi- 
cation, Lady  day,  unless  the  court  sits ;  Ash 
Wednesday,  Good  Friday,  Easter  week,  except- 
ing Saturday,  if  it  be  a  notice  day ;  Ascension 
day,  the  Restoration,  Whitsun  week,  excepting 
Saturday,  if  it  be  a  notice  day,  King's  Birth- 
day, Midsummer  day,  unless  the  court  sits,  or  it 
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I  notice  day;  Prince  of  Wales's  Birthday,  St. 
lliolomcw,  London  burnt  (2nd  of  September), 

pnation,  St.  Michnel,  Accession,  Powder  Plot, 
Mayor's  day,  Christmas  day,  and  interven- 
Idays  to  Gth  of  Jaiuiary. 


fORN    AND    WAITING     CLERKS. — SWORN    CLLRKS. 

Ihesc    officers    are    admitted    to    tlicir    office 

rhe  Master    of  the  Rolls,  and  which    they 

for  their  lives,  {a)    It  is  the  duty  of  the 

n    clerks    to    make    out    all    writs,    special 

I  common,   on  the  equity  side  of  the  Court 
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as  occasion  requires.  They  enter  all  rules  to  pro- 
duce witnesses^  and  pass  publication^  and  all  ap- 
pearances and  consents^  with  the  register,  and 
dgn  all  petitions  for  rehearing  and  of  appeal,  un- 
dertaking, on  behalf  of  their  respective  clients,  to 
pay  such  costs  (if  any)  as  the  court  shall  award,  as 
to  any  proceedings  had  since  the  decree,  or  order 
appealed  from,  or  sought  to  be  reheard,  lliey 
are,  when  required,  to  attend  the  hearing  of 
causes  wherein  they  are  concerned,  and  also  to 
attend  the  Masters  in  Chancery  on  the  taxation  of 
bills  of  costs,  and  otherwise,  as  occasion  may  re- 
quire. And,  by  the  37th  order  of  the  general  or- 
ders of  1828,  the  sworn  clerks  of  the  court,  and 
the  waiting  clerks,' shall  not  be  entitled  to  receive 
any  fees  for  attendance  in  court,  except  in  cases 
where  they  shall  actually  attend,  and  where  their 
attendance  shall  be  necessary.  They  must  be 
well  acquainted  with  the  fees  of  all  officers  on  the 
equity  side  of  the  court ;  they  draw  and  enrol  all 
the  dockets  of  decrees  and  dismissions  required  to 
be  enrolled,  (a)  and  exemplify  the  pleadings  and 
proceedings  of  the  court  when  required ;  they  at- 
tend the  Court  of  Chancery,  and  the  Masters,  and 
also  the  courts  of  common  law,  and  assizes,  with 
records,  when  required,  pursuant  to  the  orders  of 
the  Court  of  Chancery ;  they  certify  to  the  court 
matters  of  practice  when  required ;  they  answer 

(a)  See  Beamea'  Cha.  Ord.  68. 
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lstion9  stated  by  solicitors,  or  suitors,  relative 
Ithe  practice  of  the  coiu't,  and  give  advice  c^ 
jconduct  of  suits.  And,  by  the  43d  of  the  ge- 
pl  orders  of  1828,  for  the  purpose  of  enabling 
persons  to  obtain  precise  information  as  to  the 
Ic  of  any  eause,  and  to  take  the  means  of  prc- 
Iting  improper  delay  in  the  progress  thereof, 
1  clerk  in  court  shall,  at  the  request  of  any  per^ 
1  whether  a  party  or  not  in  the  suit  or  matter 
[lircd  after,  procure  and  furnish  a  certificate 
111  the  six  clerks'  office,  specifying  therein  thp 
and  general  description  of  the  several  pro-- 
bings  which  have  been  taken  in  any  cause  in 
I  said  office,  whetlier  such  clerk  in  court  be  or 
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isUent,  bul  only  baye  given  credit  for  tl^em. 
Tb^y  Vf9  the  ^ttorn^ys  on  the  equity  side  pf  th^ 
pQiirty  apd  h^ve  ^  right  to  4ct  as  solicitors  in  it ; 
w4  )>y  th^mselveSi  or  their  agents^  are  to  give 
opnstant  attendance  for  the  despatch  of  the  suitors* 
business,  It  is  in  the  option  of  a  solicitor  to  em- 
ph^  any  onp  of  the  isworn  clerks  he  (hinks  pro^ 
peFt  Biit  it  iBe^ms  th^t  a  clerk  in  coiirt  cannot  be 
ph^Dged  at  the  pleasure  of  the  solicitor,  (a)  If  a 
party's  cl^rl^  {p  (sourt  be  dead^  no  proceedings  can 
be  bad  in  the  cause  till  he  has  appointed  a  new 
clerk  in  ppurt,  apd  4  ^ubpcena  ad  facUndum  at- 
tomQt*  raust  be  taken  out  for  that  purpose,  ip)  In 
order  to  qualify  and  entitle  a  person  to  act  a3  sworn 
derli^  it  is  necessftry  that  be  should  have  served  a 
clerkship  of  five  years  to  one  of  the  sworn  clerks^ 
who  tak^  a  fee  in  consideration  of  the  same ; 
afti^  tb^  espiratipn  of  which  clerkship  such  perr 
son  )9  qualified  to  b^  sworn  in  before  tlie  Master 
of  the  Roils,  (c) 

For  greater  convenience,  some  alterations  have 
been  made  in  recent  times  as  to  the  hours  for 
transacting  business.  That  part  of  the  six  clerks' 
f^Sce  wherein  the  sworn  clerks  transact  their  bust- 
nessj  is  now  open^  during  term  tim^j  from  ten  in  the 

(a)  2  Ves.  112«  ordere  by  which  the  number  pf 

(6)    Ratcliffe    v.    Roper,    1  these  officers  was  varied  from 

P.  W.  419.  time  to  time,  see  Beames'  Cba. 

(c)  Notet  M  to  tbe  different  Ord.  lS4|ini»ote. 
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ig  till  three  in  the  afternoon  ;  and  from  six 
leight  in  the  evening,  holidays  excepted  ;  and, 
1  the  last  day  of  every  term,  until  the  second 
I  after  Hilary  termj  the  seal  after  Easter  term, 
I  the  fourth  seal  after  Trinity  and  Michaelmas 
,  this  part  of  the  office  is  open  from  ten  in 
■morning'  till  four  in  the  afternoon,  excepting 
Ihe  days  appropriated  for  services  of  notices 
lotions  and  petitions,  when  it  is  opened  from 
lin  the  moraing  until  three  in  the  afternoon ; 
I  from  six  till  eiglit  in  the  evening;  and  from 
Isceond  seal  after  Hilary  term  to  the  last  seal 
\  the  same  term  ;  and  from  the  first  seal  be- 
leach  term  to  the  first  day  of  each  term,  from 
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notice  day,  it  is  kept  in  the  afternoon  only ;  Mid- 
summer day,  unless  the  com*t  sits,  or  it  be  a  no- 
tice day;  Prince  of  Wales's  Birthday,  Saint  Bar- 
tholomew, September  2,  (London  burnt,)  Coro- 
nation^  Saint  Michael,  Accession,  Powder  Plot, 
Lord  Mayor's  day,  in  the  afternoon  only;  De- 
cember the  25th  to  January  the  6th,  both  days 
inclusive. 


WAITING    CLERKS. 

The  service,  attendance,  and  fees,  of  the  wdt- 
iog  clerks  arc  the  same,  in  all  respects,  as  those 
of  the  sworn  clerks ;  nor  do  they  differ,  in  any 
thing,  from  the  sworn  clerks,  excepting  that  a 
clerk  who  has  served  but  three  years  to  a  sworn 
clerk,  may  be  admitted  into  the  office  of  a  waiting 
clerk ;  and  that  a  waiting  clerk  has  no  right  to 
take  any  articled  clerk  under  him ;  and  that  two 
waiting  clerks  are  allowed  to  one  seat  in  the  six 
clerks'  office,  whereas  the  sworn  clerks  have,  each 
of  them,  a  separate  seat. 


KEEPER  OF  THE  RECORDS  IN  THE  TOWER. 

The  duty  of  this  officer  is  carefully  to  preserve 
the  rolls  and  records  in  the  Tower  of  London ; 
to  attend  at  the  record  office,  by  liimself,  or  his 


The  hours  of  attendance  at  t 
in  the  Tower,  are  from  ten  in 
three  in  the  afternoon,  except! 
The  holidays  are,  the  Kiiig^s  M* 
days,  the  King*s  Coronation  an* 
30th  of  January,  the  26th  of  MAr< 
three  days  at  Easter^  thf ee  dftys 
29th  tif  May^  24th  of  Jutiei  39tl 
And  threS  days  at  Chri8tma«« 


BUBPdSNA  OVFICie. 

It  is  the  duty  of  the  patentee  < 
office,  by  hittiself,  or  his  suffident  • 
ties,  to  make  out,  write,  and  eb^< 
subpcsna  sued  out  of  the  Court  of  C 
with  the  great  seal,  {a)    These  i 
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The  hours  of  attendance  at  this  office  are,  in 
term  time,  from  eleven  in  the  morning  till  two  in 
the  afternoon,  and  from  five  till  eight  in  the 
evemng;  and  in  the  vacation,  from  eleven  in  the 
morning  till  two  in  the  afternoon.  The  holidays 
usually  kept  are,  January  d,  18^  26,  and  30} 
February  2,  Ash  Wednesday,  March  25,  Easter 
McMCiday^  Tuesday,  and  Wednesday;  April  23^ 
May  4  and  29$  Whit  Monday,  Tuesday^  and 
Wednesday;  June  24;  July  35,  August  12,  16^ 
and  21 ;  September  2,  22^  and  29 ;  October  26 
and  26 ;  Novembei"  4  and  5 ;  December  21^  25^ 
26,  and  27. 


PUASB-BSARBR. 

This  officer  is  to  pay  constant  attendance  lipott 
tiie  Lord  Chancellor^  to  receive  all  warrants  and 
writs  of  privy  seal;  to  write  the  proper  receipt 
thereoiij  and  lay  the  same  before  the  Lord 
Chancellor,  for  his  signature  to  the  receipt ;  and 
also,  to  take  and  execute  all  orders  relative  to  the 
keeping,  opening,  and  fixing  the  great  seal  to  all 
grants^  patents,  comtnissions,  writs,  and  instru- 
ments, whether  by  public  or  private  seal.  The 
duties  of  tlie-  office  are  executed  by  the  purser 
bearer  in  person ;  principal  and  deputy  do  not 
q^pear  to  have  been  appointed  since  the  yeaif 
1766. 


He  is  to  receive,  examine,  and  v 
to  all  petitions  preferred  to  the 
in  causes  and  other  matters  not 
duties  of  the  other  secretaries ;  ai 
ting  the  same  to  his  lordship  for 
signature^  to  return  the  petitioi 
have  presented  them.     He  is  to 
tition,  and  the  answer  thereto,  in 
that  purpose;  and  to  make  out  for 
certain   officers,  including  the  re 
such  petitions  as  are  to  be  heard, 
the  hearing  of  all  petitions  prefen 
Chancellor,  as  visitor,  on  behalf  of 
take  minutes  of,  and  to  draw  up,  t 
thereon,  and  to  enter  such  orders 
fore-mentioned ;  he  is  to  prepare  a 
missive  to  peers  and  privilc^d  pc 
prepare  and  issue  vmrmntu  f #\  ^i>^  *•- 
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titled  to  set  down ;  he  is  to  make  out  and  enter, 
in  the  before-mentioned  book,  the  appointments 
of  the  Accountant  General,  the  deputy  registers, 
the  clerk  of  the  reports,  and  the  entering  clerks; 
and  also  to  make  out  and  enter  in  the  same  book 
the  usual  order  on  the  appointment  of  a  Master  in 
Chancery,  for  transferring  to  him  all  causes  and 
other  matters,  which  had  been,  by  former  orders, 
referred  to  his  predecessor.  He  is  to  enter  in  the 
same  book  the  certificates  from  the  Lord  Chan- 
cellor to  the  clerk  of  the  hanaper,  authorizing 
payment  to  the  messenger,  or  pursuivant  attend- 
ing the  court,  of  certain  charges  on  proclama- 
tions^  and  writs  of  election. 

The  principal  secretary's  office  is  open,  and  at- 
tendance is  there  given,  on  every  day  in  the  year, 
(excepting  Sundays,  Good  Friday,  and  Christmas 
day,)  from  nine  in  the  morning  till  nine  in  the 
evening. 


I/)RD    CHANCELLORS    SECRETARY    OF   DECREES   AND 

INJUNCTIONS. 


This  officer  is  to  receive  and  examine  the  dock- 
ets of  decrees  and  dismissions,  which  are  to  be 
enrolled,  and  to  write  the  orders  upon  petitions 
relating  thereto ;  to  receive  and  examine  all  orders 
for  injunctions  and  the  writs  of  injunction  and 

£ 
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dockets  (which  are  copies  of  the  writs) ;  to  pro- 
cure his  lordship's  signature  to  such  dockets  of  de- 
crees or  dismissions,  orders  upon  petitions,  writs 
of  injunction  and  dockets,  and  to  make  an  entry 
of  the  same  in  a  book  kept  for  that  purpose  ;  also, 
to  receive  and  enter  in  the  same  book  all  caveats 
against  signing  and  enrolling  decrees  or  dismis- 
sions, and  to  give  notice  thereof  to  the  parties 
concerned. 


CHIEF   SECRETARY    OP   THE    MASTER   OF  THE    ROLLS. 

The  duties  of  this  officer  are  to  attend  his 
honour  in  court,  and  on  all  other  public  occasions ; 
to  attend  in  the  office  in  the  rolls  for  the  despatch 
of  business ;  to  peruse  and  present  to  his  honour 
every  petition  preferred  to  him,  (except  such  as  it 
is  the  duty  of  the  under-secrctary  and  secretary 
of  causes  to  present,)  and  to  v/rite  thereon  the 
answer  or  order  given  by  his  honour ;  to  enter  in 
a  book,  kept  for  that  purpose,  in  the  office,  the 
name,  and  time  of  admittance,  of  every  six  clerk, 
sworn  clerk  of  the  six  clerks'  office,  and  waiting 
clerk  of  the  same  office ;  also  to  enter  therein  the 
name  of  every  articled  clerk  of  the  same  office,  at 
the  time  of  his  entering  into  articles  with  any  of 
the  sworn  clerks  of  that  office,  and  the  date  of 
such  articles ;  and  to  give  notice  in  writing  of  the 
application  of  every  person  to  be  entered  an  arti- 
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cled  clerk,  previous  to  his  executing  his  articles  of 
clerkship ;  to  enter  in  the  same  book  the  name 
and  time  of  admittance  of  every  clerk  of  the  petty- 
bag  oflSce,  and  of  every  examiner  of  the  Court  of 
Chancery,  and  of  every  copying  clerk  in  the  exa- 
miner's office ;  to  peruse  and  examine  the  creden- 
tials of  articled  clerks,  and  of  attorneys  applying 
to  be  admitted  solicitors  of  the  Court  of  Chancery, 
previous  to  their  examination  and  admission  by 
his  honour,  and  to  enter  in  a  book  due  notice  of 
every  such  application.  The  attendance  at  this 
office,  from  the  first  seal  before  every  term  to  the 
last  seal  after  term,  is  from  ten  in  the  morning  till 
two  in  the  afternoon,  and  from  six  till  eight  in  the 
evening.  From  the  last  seal  after  every  term,  to 
the  first  seal  before  the  ensuing  term  (except  as 
after-mentioned)  the  attendance  is  from  ten  in  the 
morning  till  two  in  the  afternoon ;  from  the  pe- 
tition day  following  the  last  seal  afl;er  Trinity 
term,  to  the  petition  day  before  Michaelmas  term, 
the  attendance  is  from  ten  in  the  morning  till  one 
in  the  afternoon. 

The  holidays  are  from  Thursday  before,  till 
Monday  aft;er,  Easter  week;  from  Whit  Sunday 
till  the  Monday  week  following,  and  from  the  24th 
of  December  till  the  7th  of  January ;  also,  the 
50th  of  January,  2d  of  February,  Ash  Wednesday, 
Ascension  day,  29th  of  May,  24th  of  June ;  12th^ 
16th,  21st^  and  24th  of  August ;  I4th,  21st,  22nd, 

E  2 


UNDER   SECRETARY    AT   TH 

The  duties  of  this  officer  are  to 
sent  to  the  Master  of  the  Rolls  e 
the  admission  of  a  plaintiff  or  d* 
or  defend  hi  formd  pauperis^  anc 
presented  by  a  pauper  after  admis 
by  a  person  entitled  to  the  privilej 
to  write  thereon  the  answer  or  on 
honour^  and  to  procure  the  same 
him ;  to  enter  the  name  of  the  cau$ 
order  is  made,  and  the  order  in  i 
that  purpose ;  also  to  enter  in  a  be 
every  cause  in  which  any  petition  i 
which  the  chief  secretary  has  a  fee 
and  the  order  made  on  such  petitic 
wise  to  perform  the  duties  of  the 
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SECRETARY  OF  CAUSES  AT  TH£  ROLLS. 

The  duties  of  this  officer  are  to  set  down  causes 
for  hearing  before  the  Master  of  the  Rolls,  and 
to  draw  and  sign  a  note  to  the  register,  certifying 
to  him  the  name  of  every  cause  so  set  down ;  to 
peruse,  present  to  his  honour,  and  write  the  order 
upon  all  petitions  of  the  following  kind;  viz.  for 
setting  down  of  causes,  to  have  bills  taken  pro  con- 
fessOy  and  for  setting  down  of  causes  at  the  request 
of  the  defendant,  and  for  restoring  to  the  paper 
causes  which  have  been  struck  out  thereof;  also, 
to  write  the  order  on  petitions  for  rehearing  and 
for  setting  down  of  causes  upon  a  Master's  report 
upon  an  equity  reserved,  and  for  further  direc- 
tions; and,  also,  on  petitions  for  adjourning  of 
causes. 

The  hours  of  attendance  of  this  officer,  and  the 
holidays  kept  by  him,  are  tlie  same  as  those  of  the 
chief  secretary. 


SECRETARY   OF  DECREES  AND   INJUNCTIONS  AT  THE 

ROLLS. 

This  officer  is  to  present  to  the  Master  of  the 
Rolls  the  docket  of  every  decree  or  dismission, 
pronounced  by  his  honour,  to  be  signed  by  him 


tion  granted  by  his  honour^  and  pi 
to  his  honour  for  signature ;  to  s< 
same  book  all  caveats  that  shall  b 
entered  against  his  honour's  signin 
dismission^  and  to  g^ve  notice  ther 
ties  concerned,  and  to  attend  his  hi 
of  such  business  is  to  be  transacted 

His  hours  of  attendance  at  the 
holidays  kept  by  him,  are_the  same 
clficf  secretary. 


n^FSR    OF   THE   RECORDS   IN  THB 
OR   CLBRK   OF   TUR    CHAP£l«  AT  ' 

The  duty  of  this  officer  is  to  tab 
records  in  the  chapel  at  the  rolls : 
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of  parliament,  or  their  committees,  and  the  courts 
of  judicature,  with  the  records,  when  required ;  to 
attend  the  Master  of  the  Rolls  on  cancellations 
oi  records,  of  recognizances,  deeds,  and  letters 
patent. 

The  hours  of  attendance  are  from  ten  in  the 
morning  till  three  in  the  afternoon,  and  from  five 
till  eight  in  the  evening.  The  holidays  are,  one 
week  at  Christmas,  one  week  at  Easter,  and  one 
week  at  Whitsuntide,  besides  Good  Friday,  and 
general  thanksgiving  and  fast  days. 

Besides  the  above  officers,  there  are,  clerks  to 
the  deputy  registers,  clerk  of  the  exceptions,  and 
agent  to  the  senior  deputy  register,  agent  to  the 
master  or  clerk  of  the  report  office,  clerks  of  the 
entries^  agents  or  clerks  to  the  clerks  of  the  en- 
tries^  copying  clerks  in  the  examiner's  office, 
deputy  agent  or  under  clerk  of  the  six  clerks, 
sixpenny  writ  office,  chaff  wax,  deputy  chaff  wax^ 
sealer^  deputy  sealer, .  usher  of  the  court,  deputy 
purse  bearer,  the  serjeant  at  arms,  messenger  or 
pursuivant  attending  the  Court  of  Chancery, 
gentlemen  of  the  chamber  attending  the  great 
seal,  usher  of  the  hall  at  Lincoln's  Inn,  or  at  the 
Lord  Chancellor's,  crier  of  the  court,  deputy  of 
the  warden  of  the  Fleet,  or  the  Lord  Chancellor's 
tipstaff  attending  the  court,  doorkeeper  of  the 
court,  keeper  of  the  court,  gentlemen  of  the 
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chamber  attending  the  Master  of  the  Rolls,  usher 
of  the  hall  at  the  rolls,  porter  at  the  rolls,  tipstaff 
to  the  Master  of  the  Rolls,  secretary  to  the  Vice 
Chancellor  of  England,  trainbearer  to  the  last- 
mentioned  judge,  and  usher  to  him. 


SOLICITORS. 

With  respect  to  solicitors,  they  are  officers  of 
the  court.  They  are  admitted  to  that  office  by 
the  Master  of  the  Rolls,  upon  a  certificate  of  cha- 
racter signed  by  two  barristers  ;  and  are  sworn  in 
at  the  Rolls  Court,  usually  on  the  day  after  the 
terip.  A  solicitor  is  sued,  and  may  be  sued,  in 
the  same  mode  as  any  other  person.  The  court 
will  strike  him  off  the  rolls  of  solicitors,  if  he  mis- 
conducts himself.  He  may  also  at  his  request 
have  his  name  struck  off  the  rolls  ;  but  he  must 
make  an  affidavit  that  he  has  no  other  reason  for 
his  application  besides  that  which  he  states,  {a) 
If  a  solicitor  has  become  incapable  of  practising 
(without  being  re-admitted)  in  consequence  of 
having  neglected  to  obtain  a  certificate  for  one 
whole  year,  the  court  will  on  his  application  order 
him  to  be  re-admitted,  on  payment  of  a  small  fine 
only,  without  any  arrears  of  duty,  (b)   And  it  is 

(a)  £x-parte  Owen,  6  Ves.  (h)  Ex- parte  Murray,  1  Tur- 
11.  £x-parte  Foley,  8  Ves.  oer,  5Q,  Ex-parte  Adey,  in 
33.  note  to  that  case. 
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oseftil  to  observe^  that  no  solicitor  is  entitled  to 
fees  for  attending  on  any  proceedings  before  the 
Master^  without  having  taken  an  office  copy  of 
such  proceedings.  And  it  may  be  proper  to  add^ 
Uiat  a  solicitor  cannot  give  up  his  client,  and  act 
for  the  opposite  party  in  any  suit  between  them,  {a) 
And  this  rule  extends  to  solicitors  in  partnership, 
who  cannot  dissolve  their  partnership  against 
their  client  without  his  consent,  so  as  to  enable 
the  retiring  partner,  as  discharged,  to  act  against 
Mm.  (i)  The  right  of  the  solicitor  to  refuse  to 
answer,  when  he  can  only  answer  by  a  breach  of 
confidence,  is  not  the  privilege  of  the  solicitor, 
but  of  the  client ;  if  he  answered,  knowing  what 
he  did,  it  would  be  a  great  offence,  (c)  But  the 
court  will  not,  upon  motion,  restrain  a  solicitor 
examined  from  giving  evidence  of  confidential 
matters  ;  as  the  propriety  of  his  being  examined 
is  left  to  the  consideration  of  the  court,  before 
whom  he  might  appear  as  a  witness,  {d) 

Lord  Rosslyn  determined  that  a  solicitor  ad- 
mitted to  the  Court  of  Chancery,  might  practise 
on  the  equity  side  of  the  Exchequer,  without  being 
admitted  a  solicitor  in  the  latter  court,  (e)     But 

(a)  Chulmondeley  V.  Clinton,         (cf)  Beer  r.  Ward,  1  Jacob, 

19Ve«.261.  77. 
(6)  Ibid.  19  Vcs.  273.  («)  Meddowcroft     v.    Hol- 

(c)  See  Beer  v.   Ward,    1  brooke,  1  Hen.  Black.  60. 

Jacob,  S2. 


v,i/iAdcut  in   writing  authorize  a 
Court  of  Exchequer  to  practise  i 

(a)  Vincent  t.  Holt,  4  Taun 
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CHAPTER  II. 

RLINa  OF  BILL  AND   PfiOCBSS^  AND   CONTBMPTS. 

Of  the  Commencement  of  a  Suit:  Subpcena  to  appear  and  an- 
tver;  Service  of  Subpcena;  Letter  Missive;  Attachment ; 
Attachment  with  Proclamations ;  Commission  of  RebeHion  ; 
Serjeant  at  Arms;  Sequestration;  Distringas;  Habeas 
Corpus;  taking  Bills  pro  confesso;  Contempts. 


SECTION   I. 

Of  the  Commencement  of  a  Suit. 

A  SUIT  in  the  equity  side  of  the  Court  of  Chan^ 
eery,  oa  the  behalf  of  a  subject  merely,  is  com- 
menced by  preferring  a  bill^  in  the  nature  of  a  pe- 
tition, to  the  Lord  Chancellor^  Lord  Keeper^,  or 
Lords  Commissioners  for  the  custody  of  the  great 
seal,  or  to  the  King  himself,  in  his  Court  of  Chan- 
pery,  in  c^e  the  perscm  holding  the  seal  is  a  party^ 
or  the  seal  is  in  the  King's  hands[. 

The  solicitor  for  the  plaintiff  ought  to  take  care 
to  procure  from  his  client  a  special  autl^rity  to 
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institute  the  suit ;  (a)  but  a  general  authority  is 
sufficient  to  enable  a  solicitor  to  defend  a  suit,  (b) 
If  a  power  of  attorney  is  given  to  institute  a  suit,  it 
is  quite  unnecessary  to  state  it  in  the  bill ;  but  if 
the  statement  is  made,  it  is  not  requisite  to  prove 
it  at  the  hearing,  but  the  court  will  direct  the 
Master,  to  whom  the  cause  is  referred,  to  inquire 
into  that  fact,  (c) 

A  suit  thus  preferred,  has  been  commonly 
termed  a  suit  by  English  bill,  by  way  of  distinction 
from  the  proceedings  in  suits  within  the  ordinary 
jurisdiction  of  the  court,  which,  till  the  statute 
4  Geo.  II.  cap.  26,  were  entered  and  enrolled  for- 
merly in  the  French  or  Norman  language,  and  af- 
terwards in  the  Latin,  in  the  same  manner  as  the 
pleadings  in  the  other  courts  of  common  law.  (rf) 
All  persons  of  full  age,  not  being  femes  coverts, 
idiots,  or  lunatics,  may,  by  themselves  alone,  ex- 
hibit a  bill ;  but  infants,  married  women,  (except 
the  wife  of  an  exile,  or  of  one  who  has  abjured  the 
realm,)  and  idiots,  and  lunatics,  are  incapable  of 
exhibiting  a  bill  by  themselves  alone. 

An  infant  sues  by  a  person  who^  in  the  bill,  is 
styled  his  next  friend,  and  who  is  usually  some  near 
relation  or  friend  of  the  infant.    The  court  permits 

(a)  Wilson  v.  Wilson,  1  Jac.         (c)  Edney  v,  Jewell,  6  Madd. 
and  Walk.  457.  165. 

(6) Wright  V.  Castle,  3  Mer.  12.         (d)  Mitf.  6, 7. 
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any  person  to  institute  a  suit  in  his  behalf;  but  the 
next  friend  is  liable  to  the  costs  of  the  suit^  and  to 
the  censure  of  the  court,  if  the  suit  is  improperly 
instituted ;  and  he  cannot  withdraw  himself  from 
the  suit  without  a  reference  to  the  Master,  to  in- 
quire whether  it  is  for  the  benefit  of  the  infant 
that  another  next  friend  should  be  appointed,  (a) 
The  next  friend  must  be  a  responsible  person,  {b) 
And  it  seems,  that  if  it  appears  he  is  not  sufficient 
to  answer  the  costs,  the  court  will  order  another  to 
be  named,  (c)  But  where  a  new  next  friend  is 
proposed  to  be  substituted,  the  court  will  not,  on 
the  suggestion  of  counsel  that  he  was  in  indigent 
circumstances,  direct  an  inquiry  into  his  circum- 
stances, (d)  The  court  will  remove  a  next  friend, 
and  refer  it  to  the  Master  to  approve  of  a  new 
one,  where  the  former  is  so  connected  with  the 
defendant,  having  an  interest  adverse  to  that  of 
the  infants  plaintiffs,  as  to  make  it  probable  that 
their  interests  will  not  be  protected  by  him.  (e) 
If  the  next  friend  does  not,  in  the  process  of  the 
suit,  do  his  duty,  he  may  be  removed ;  but  the 
court  will  not,  on  the  application  of  the  infant,  di- 
rect an  inquiry  whether  the  cause  has  been  pro- 
perly conducted.  (/)    Where  the  next  friend  is  a 

(a)  Melling    v.    Melling,   4         {d)  Davenport  v.  Davenport, 
Hadd.26].  1  Sim.  and  Stu.  101. 

(6)  Mitf.  21.  {e)  Paton  V.  Bond,  1  Sim,  390. 

(c)  Wy.  Pract.  Reg,  349.  (/)  Russell    v.    Sharpe,    1 

Jac.  and  Walk.  482. 


w///y,  tne  court  will  make  an  or 
cation  of  the  defendant,  that 
within  a  certain  time,  procure  i 
prochein  amy,  to  prosecute  the  c 
defendant  should  be  at  liberty 
person  as  his  next  friend  for  thai 
infant,  when  he  comes  of  age, 
bill,  but  he  cannot  compel  the  i 
the  costs,  unless  it  be  establishec 
improperly  filed. (c)    And  as  be 
and  the  prochein  amy,  it  was  the 
Thurlow,  that  no  degree  of  mist 
hension  of  the  prochein  amy  l^ho 
to  charge  him  with  costs  ;  nothir 
honest  intention.  (^ 

If  it  is  represented  to  the  cour 
or  petition,  that  a  suit,  preferrei 
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Masters;  and  if  he  reports  that  the  suit  is  not  for 
his  benefit^  the  court  will  stay  the  proceedings. 
But  the  next  friend  himself  cannot  obtain  this  re* 
ference.(a)  But  the  above  reference  will  not  be 
directed  unless  there  be  a  strong  case  of  no  benefit^ 
or  of  improper  motive,  (ft)  However,  where  a  suit 
was  instituted  on  the  behalf  of  infants,  by  a  soli- 
citor wholly  unconnected  with  the  family,  the 
usual  reference,  on  the  motion  of  the  defendant, 
was  made,  the  defendant  undertaking  to  render  to 
the  Master  the  accounts  prayed  by  the  bill,  (c)  If 
two  suits,  for  the  same  purpose,  are  instituted,  in 
the  name  of  the  in&nt,  by  different  persons,  act- 
ing  as  his  next  friend,  the  court  will  direct  an  in- 
quiry to  be  made  by  a  Master,  which  suit  is  most 
for  his  benefit ;  and  such  an  order  may  be  obtained 
upon  a  motion  of  course;  (d)  and  when  that 
point  is  ascertained,  the  court  will  stay  the  pro- 
ceedings in  the  other  suit,  (e)  But,  after  a  de- 
cree in  one  of  two  suits,  commenced  in  the  name 
of  an  infant,  the  other  not  having  arrived  at  a  de- 
cree, it  is  not  usual  to  make  this  reference  to  the 
Master ;  but,  under  circumstances,  the  next  friend 
in  the  suit  in  which  the  decree  had  been  obtained 
was  removed ;  and  the  next  fiiend  in  the  other 

(a)  Jones  v.  Powell,  2  Mer.         (c)  Richardson  v.  Miller,  1 
141.  Sim.  133. 

(6)    SteTens    v.  Stevens,  6         (d)  Sullivan  v.  Sullivan,  2 
Madd.  97.  Mer.  40. 

(e)  Mitf.  27. 


—  ••.««  a  « 


AJUK  %wicuevcr  tne  bus 
tcrest  in  the  subject  matter  of 
sition  to  that  claimed  by  the  wi 
in  that  case  sue  under  his  protec 
be  exhibited  in  her  name,  by  he 
is  so  styled  in  the  bill.     And  in 
next  fnend  died,  the  court  ord< 
should  be  dismissed,  unless  a  ne^ 
named  within  two  months,  and 
piud  out  of  a  fund  in  court  arisii 
rate  estate.  (&)     But  the  bill  cam 
out  her  consent ;  and  if  such  bill 
her  affida%*it  of  the  matter,  it  will 
The  deposition  of  her  next  frienc 
for  her,  as  he  b  liable  to  the  cost 

Idiots  and  lunatics  also  are  in< 

by  themselves.    The  person  he 
11       -• 
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bim,  under  the  royal  sign  manual ;  and  upon  an 
inquisition  finding  a  person  an  idiot  or  lunatic, 
grants  of  the  custody  of  his  person  and  estates  are 
made  to  such  persons  as  the  Lord  Chancellor, 
Lord  Keeper,  Lords  Commissioners  of  the  great 
seal,  shall  think  proper.  They  are  called  com- 
inittees ;  and  idiots  and  lunatics  sue  by  the  com- 
mittee of  their  estates  ;(/i)  but  a  bill  is  not  de- 
murrable because  a  lunatic  and  his  committee  arc 
co-plaintiffs.  (£)  But  instances  are  to  be  met 
with,  where  the  Attorney  General  has  sued  on  be- 
half of  idiots  and  lunatics,  on  the  ground  that  they 
hereunder  the  peculiar  protection  of  the  Crown, (c) 
but  the  information  cannot  be  at  the  relation  of 
•  the  lunatic  •(£/) 

If  the  suit  is  instituted  on  behalf  of  the  Crown, 
or  of  those  who  partake  of  its  prerogatives,  as  the 
Queen  consort,  or  of  those  who  are  under  its  pe- 
culiar protection,  as  the  objects  of  a  charity,  the 
matter  of  complaint  is  offered  to  the  court  by  way 
o!  ipformation  given  by  the  proper  officer,  and  not 
by  way  of  petition,  (e)  The  proper  officer  of  the 
Crown  to  exhibit  this  information  is  his  Majesty's 


(a)Mitf.  28.  Parkhurst,    1     Cha.    Ca.    112 

(b)  Ridler  v.  Ridler,   1  £q.      and  153. 

Ca,  Ab.278.  {d)     Attorney     General     v. 

(c)  The  Attorney  General  v.     Tiler,  1  Dick.  :J78. 

(e)  Mitf.  7. 

P 


rigius  or  tne  Urown,  the  officci 
information  depends  upon  the 
person  who  is  named  in  it,  and 
relator.     But,  by  act  59  Geo.  U 
informations,  the  Attorney  Ge 
information  without  the  inver 
The  suit^  when  a  relator  is  nam 
of  the  relator ;  the  information 
the  suit  afterwards  carried  on. 
tions ;  but  it  must  be  signed  by 
neraly  who,  when  he  puts  the  sa 
to  it,  requires  that  the  counsel 
formation  should  state  to  him,  i 
ject  of  it,  and  that  the  informal 
proper  to  carry  such  object  into  e 
information   also  requires    the 
name  of  the  Attorney  General ; 
filed  without  such  sanction,  tlie  < 
to  be  taken  oflf  the  file,  (c)    The 
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or  if  there  be  only  one  relator,  and  he  dies,  the 
court  will  not  permit  any  further  proceedings,  till 
an  order  has  been  obtained  for  liberty  to  insert  the 
Dame  of  a  new  relator,  and  such  name  be  inserted 
accordingly,  (a)  But  if  there  are  several  relators, 
the  death  of  any  one  of  them,  while  one  survives, 
will  not  in  any  degree  affect  the  validity  of  the 
8uit.(i)  But  the  application  for  a  new  relator 
must  be  made  by  the  Attorney  General,  and  not 
by  the  defendant,  it  not  being  competent  for  the 
defendant  to  choose  his  own  prosecutor,  (c) 

These  informations,  ea»  relatmie^  are  generally 
filed  in  charity  cases.  But  it  is  not  necessary  that 
the  relators  should  be  persons  principally  inte- 
rested :  any  person,  though  the  most  remote  in  the 
contemplation  of  the  charity,  may  be  a  relator,  {d) 
If  the  relator  has  a  substantial  interest  in  the  mat- 
ter in  dispute,  the  pleading  is  usually  both  an  in- 
formation and  bill,  and  he  stands  in  the  character 
of  plaintiff  as  well  as  relator,  (e)  Provided  that 
the  suit  can  be  maintained  by  the  Attorney  Gene- 
ral, the  circumstance  of  his  joining  as  a  relator  a 
person  who  is  not  entitled  to  the  equitable  relief 
which  he  seeks,  will  not  vitiate  the  proceedings.  (/) 

(a)Mitf.  91.  {d)    Attoroey    General     v. 

(h)  Ibid.  Bucknall,  2  Atk.  328. 

(c)     AUofoey    General    v.         (c)  Mitf.  91. 
Plumptree,  5  Mad.  462.  (/)     Attorney    General    v. 

Brown,  1  Swangt.  305. 

F   2 


euM>.  ;a;      i  ne  rules  ot  proccc* 
mations  are  the  same  as  those  uj 

It  often  happens,  that  before  a 
the  eourt  refers  it  to  the  Master, 
be  for  the  benefit  of  the  persons 
it  is  to  be  eommenced ;  as  in  th 
infants  and  lunatics ;  or  where  tl 
the  joint  expense  of  the  different 
depending,  or  of  several  persons 
terest  in  the  subject ;  but  the  cot 
the  suit  to  be  commenced  upon 
a  previous  reference,  {b) 

As  a  security  that  the  bill  does 
thing  improper,  the  court  rcquir 
have  the  signature  of  counsel  to 
not^  the  bill  will,  upon  the  certifi< 
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tiffs   expense,  {a)      And  that    defect  is  a  good 
ground  of  demurrer ;  {b)  and,  anciently,  the  court 
had  ordered  that  the  defendant  should  not  answer 
till  counsel  had  signed  the  bill,  (c)    The  counsel 
signs  the  draft  of  the  bill,  and  when  the  bill  is  en- 
grossed, his  name  must  appear  on  the  engross- 
ment.    After  the  bill  is  drawn  and  engrossed,  it 
is  to  be  carried  to  a  clerk  in  court  to  be  filed,  (rf) 
who  first  enters  it  in  his  cause  book,  and  then  in 
the  general  bill  book ;  after  which,  he  marks  it  at 
the  top  with  the  day  of  the  month  and  year  on 
which  it  is  brought  into  the  office,  (e)  and  sub- 
scribes his  name  at  the  bottom,  on  the  left  side^ 
and  then  delivers  it  to  his  six  clerk  to  be  filed ;  (/) 
which  the  latter  accordingly  does,  having  entered 
it  also  in  his  book.     And  an  amended  bill  is  not 
considered  as  on  the  file  for  the  purpose  of  an 
attachment,  for  want  of  an  answer,  before  an  entry 
is  made  of  the  amendments  in  the  six  clerk's 
book;  and  there  is  not  anv  difference   in   this 
respect  between  the  amendments  of  a  bill  which 


(a)  Beames'  Cha.  Ord.  25, 
166.  Dillon  y.  Francis,  1 
Dick.  68. 

{b)  Kirkley  v.  Burton,  5 
Mad.  378.  Prax.  Aim.  4  Gary's 
Rep.  82,  1  edit. 

(c)  Carey,  93. 

(d)  Note.  There  is  an  old 
order,  which  directs  that  certi- 
ficates shall  be  brought  at  the 


hearing  of  the  cause,  that  the 
bills  and  answers  were  duly 
filed.   Beames'  Cha.  Ord.  135. 

(0  Ibid.  168. 

(/)  Ibid.  110, 123, 135,  140, 
144,  168,  187,  231.  It  is  not 
to  be  copied  and  filed  till  the 
hand  of  the  clerk  is  put  to  it. 
Ibid.  110,  123,187. 


In  bills  of  particular  descript 
that  an  affidavit  should  be  anr 
their  being  filed.     In  a  bill  of 
must  be  an  affidavit,  that  the  pla 
lude  with  any  of  the  defendants ; 
is  due  from  him  he  must  bring  i 
least,  oflTer  to  do  so  by  his  bill.( 
party  in  a  suit  at  law  to  examine 
esse,  there  must  be  an  affidavit, 
proposed  to  be  examined  falls  w 
of  the  descriptions  which  will  b 
subsequent  page.     If  a  bill  is  I 
the  benefit  of  an  instrument,  on  - 
law  would  lie,  alleging  that  it  is 
for  the  discovery  of  any  instn 
that  it  is  in  the  custody  or  power 
and  praying  any  relief  which  mij 
if  the  instrument  was  in  the  han< 
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former  case,  that  the  instrument  is  lost;  and^  in 
the  latter  instance,  that  it  is  not  in  the  custody  or 
power  of  the  plaintiff,  and  that  he  knows  not  where 
it  IS,  unless  it  is  in  the  hands  of  the  defendant,  (a) 
In  any  of  these  instances,  the  want  of  the  requisite 
affidavit  makes  the  bill  demurrable ;  {b)  but  if  the 
relief  sought  extends  merely  to  the  delivery  of  the 
instrument,  or  is  otherwise  such  as  can  only  be 
given  in  a  court  of  equity,  such  an  affidavit  is  not 
necessary,  (c) 


SECTION   If. 

Subpcena  to  Appear  and  Answer. 

The  bill  prays  for  a  writ  of  subposna  to  be  di- 
rected to  the  defendant,  commanding  him,  on  a 
certain  day,  and  under  a  certain  penalty  therein 
to  be  inserted,  personally  to  appear  in  chancery, 
and  then  and  there  to  answer  the  premises,  and  to 
abide  such  order  and  decree  therein  as  the  court  shall 
make.  But  if  the  bill  be  merely  for  a  discovery,  or 
to  perpetuate  the  testimony  of  witnesses,  the  latter 
words  in  italics  ought  to  be  left  out.  (d) 

After  the  bill  is  put  on  the  file,  the  clerk  in 
court,  or  solicitor,  makes  out  a  subpoena  note  or 

(o)  Mitf.  112and  113.  {d)      Rose    v.    Gannell,  3 

(6)  Ibid.  131.  Atk.439. 

(c)  Ibid.  1 13. 


Stibpana  to  Appear  and  Answer. 

ipe,  thus  :  "subpce/m  A  B  to  appear  in  cbancery, 

rnable  at  the  suit  of  C  D,"  and  he  must  put 

aine  at  the  bottom  of  the  note.     This  is  car- 

to  the  subpteiia  office,  where  a  writ  of  siibpcEiia 

lade  out,  and  scaled  according  to  the  prayer 

bill.     Where  there  are  several  plaiiitifls,  all 

icm  need  not  be  named  either  in  the  pr-acipe 

but  it  is  sufficient  to  say,  "  at  the  suit  of 

rst  plaintiff  and  others,  or  another;"  («)  but 

|he  defendants  must  be  named.     To  this  suh- 

is  fixed  a  small  piece  of  parchment,  called  a 

containing  the  name  of  the  defendant  and 

tiff,  and  the  day  of  appearance. 
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But  it  might  have  been  obtained  against  an  officer 
of  the  court  without  the  usual  affidavit,  because 
he  is  presumed  always  to  attend,  {a)  But  now, 
by  the  1st  of  the  general  orders  of  the  3d  April, 
1828,  every  plaintiff,  as  well  in  a  country  cause  as 
in  a  town  cause,  shall  be  at  liberty,  without  affi- 
davit, to  obtain  an  order  for  a  subpoena,  returnable 
immediately;  but  such  subpeena,  in  a  country 
cause,  is  to  be  without  prejudice  to  the  defendant's 
right  to  eight  days'  time  to  enter  his  appearance 
after  he  has  been  served  with  the  subpoena. 

If  the  defendant  is  a  member  of  parliament,  his 
being  in  London  during  the  sessions  would,  it  seems, 
have  been  considered  as  a  town  residence,  so  as  to 
entitle  the  plaintiff  to  a  subpoena,  returnable  im- 
mediately, although  the  defendant's  place  of  resi- 
dence was  in  the  country,  (i)  But  the  professional 
residence  of  a  barrister,  at  chambers,  having  a 
place  of  residence  in  the  country,  which  was  the 
place  of  his  abode,  was  not  considered  as  town  re- 
sidence, (c)  And  if  a  defendant  had  a  town  resi- 
dence and  a  country  residence,  and  a  subpoena,  re- 
turuable  immediately,  was  left  at  his  town  house, 
while  he  was  at  his  country  residence,  his  appear- 
ance, gratis^  as  in  a  town  cause,  would  not  make 
it  so.(^     But  in  Gilb.  For.  Rom.  p.  43,  it  is  said 

(a)  AnoD.  Mob.  42.  (c)  Hind,  92. 

(6)  Hind,  92.     Attorney  Ge-  (rf)  Ibid. 

&eral  y.  Stamford,  2  Dick.  744. 


>"v^v»a\.o^    H.J 


rt^turnrtble  immediately,  for  ii; 
bo  made  returnable  on  any  da 
the  plaintiff. 

It  is  enacted,  by  stat.  4  Am 

that  no  suhformt,  or  other  prow 

shall  issue  tfll  after  the  btU  filed 

ofliwr»  and  a  certifieate  thereo 

«itV*ni»a  olKcx\    An  exceptioD  1 

made  in  eases  of  biUs  for  injoncti 

w  t*^  stay  suits  at  lav  vomoM 

cases,  it  is  suffioieot  if  the  bill  b 

the  thin!  day  after  the  retura  of  H 

if  the  bill  be  not  i>n  the  iSle  by  di 

in  any  «,<her  ease,  a  ««lfr«niM*  sIm 

before  the  bill  b  w  the  fik\  no  . 

be  incurfed  by  the  defowjfant  in  i 
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upon  the  file,  the  defendant,  on  finding  this  to  be 
the  case,  may  obtain  his  costs  ;  for  which  purpose, 
his  clerk  in  court  usually  makes  out  a  bill  of  costs, 
which  is  afterwards  taxed  by  the  Master ;  and  the 
payment  may  be  enforced  by  suhpcena^  and  the 
other  process  of  the  court,  which  will  be  after 
mentioned ;  and  the  plaintiff  will  not  be  pennitted 
to  file  his  bill  till  he  has  paid  his  costs. 


SECTION    III. 

Service  of  Subpoena. 

The  service  of  the  subpoena  is  either  by  deliver- 
ing the  body  of  the  writ  to  the  party  himself,  or 
by  leaving  it  at  his  dwelling  house  with  one  of  his 
femily,  {a)  or  if  he  has  no  house,  at  the  last  place 
of  his  usual  residence,  {b)  provided  he  has  but 
recently  quitted  such  residence.  If  he  has  left  it 
for  a  year  and  upwards,  service  there  will  not  be 
Sufficient,  (c)  If  the  defendant  keeps  the  door  of 
his  dwelling  house  shut,  and  refuses  to  open  it, 
atid  the  writ  under  seal  is  left  hanging  upon  the 
door  of  the  house,  or  is  put  into  the  house  under 
the  door,  or  within  the  window,  this  is  good 
service,  if  it  afterwards  come  to  the  defendant's 

(a)  Beam  Cha.  Ord.  169.  (c)  Parker  ▼.  Blackburn,  2 

(6)  Oilb.  For.  Rom.  41.  Vern.  369. 


isy  the  old  practice,  if  there  v 
defendant  in  the  suhpcefWy  the  \ 
label,  which  is  a  short  copy  of 
subpopna,  as  it  relates  to  each  de 
was  sensed  personally  on  the  fii 
was  met  with,  and  the  body  of  t 
seal  was  at  the  same  time  shown  t 
respect  to  the  second ;  and  the  bo 
was  resented  for  the  last.  (</) 
the  general  orders  of  3d  April. 
suhpcena  to  appear,  or  to  appear 
be  sued  out  for  each  defendant,  e 
of  husband  and  vnie  defendants 
of  all  such  writs  shall  be  costs 

If  the  bill  be  to  stay  proceedi 
the  plaintiff  in  the  action  be  al 
will  grant  an  order,  that  service  r 
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sufficient  affidavit,  entering  an  appearance  for 
the  defendant  by  the  attorney  will  not  prevent 
the  order  from  being  discharged ;  for  it  is  an  erro- 
neous one.  (a)    But  it  is  not  necessary  that  the 
affidavit,  upon  which  the  order  is  applied   for, 
should  state  a  previous  application  to  the  attorney 
to  accept  a  subpoena,  and  a  refusal  by  him.  (b) 
And  a  similar  order  will  be  made,  as  to  the  de- 
fendant at  law,  who  having  refused  his  consent  to 
a  commission  for  the  examination  of  witnesses 
abroad,  a  bill  is  filed  against  him  by  the  plaintiff 
at  law,  to  obtain  a  commission  for  that  purpose, 
and  the  defendant  at  law  retires  from  the  juris- 
diction of  the  court,  (c)     So,  service  on  one  de- 
fendant,   who    was    agent  and   late    partner  of 
another  defendant  abroad,  was  ordered   to    be 
good  service  on  the  latter,  in  a  bill  to  stay  pro- 
ceedings at  law.  (d)      And  the  court  dispensed 
with  the  usual  service  of  subpoena  in  a  case  where 
the  object  was  to  get  an  answer  to  an  amended 
bill,  which  would  be  important,  and  the  defendant 
had  appeared  before  on  two  motions,  and  was 
abroad,  (e)      But  in  the    case    of   Roberts   v. 
Worsley,  (/)  the  then  Master  of  the  Rolls,  in  a  case 

(a)  Levi   y.    Ward,  1   Sim.  Bunb.  107.     Sed  vide  Love  r. 

aod  Stu.  334.  Baker,  1  Cha.  Ca.  67. 

(6)FreDchv.Roe,l3Ve8.593.  (e)  Gildeuichi  v.  Ciiarnock, 

(c)  Devis  v.  TarnbuU,  6  Mad.  6  Ves.  1 7 1 . 

232.  (/)  2  Cox,  389. 

(d)  Carriiigton  ▼•  Candlloo, 


icuuant,  ot  the  siibj)Q*na  to  SLXisw 
Mis  honour  in  that  case  observe 
ed  several  applications  of  a  sim 
had  never  been  attended  wit 
court  has  ordered  service  ou  tl 
defendants^  who  secreted  thei 
not  be  found,  (a)  and  on  their 
be  deemed  good  service.     T 
ordered,  Uiat  leaving  a  subpcen 
of  a    prison  is   good  service 
large.    If  the  defendant  be  a  c 
service  is  good  without  motion 
the  Pract.  Reg.,(<f)  that  no  proc 
on  a  prisoner  committed  at  the 
without  leave.      Ser\*ice  of  a 
by  sending  it  to  the  defendant^ 
person  to  whom  he  desired  the  ] 
his  letters  to  the  defendant^  \i 
good  service,  (e)    And  if  the  i 
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attorney  to  a  person  in  this  country  to  prove  the 
will,  the  court  will  allow  service  of  the  subpoena 
on  such  person  to  be  good  service  on  the  defend- 
ant, (a)      For  the  executor  proves  the  will,  by 
means  of  his  attorney,  for  the  purpose  of  possessing 
himself  of  assets,  which  are  liable  to  the  demands 
of  the   person  who  sues  in   equity ;    the  pro- 
ceedmgs  are  at  the  moment  under  the  direction 
of  his  agent,  who  must  have  an  immediate  cor- 
respondence with  his  principal  for  that  purpose,  (b) 
But  the  mere  circumstance  of  a  proctor  taking 
out  letters  of  administration  of  an  intestate,  for  a 
person  residing  abroad,  is  not  such  a  proof  of 
general  agency  with  respect  to  the  assets  of  the 
mtestate,  as  to  induce  the  court  to  order  service  of 
the  subpoena  upon  the  proctor  to  be  good  service 
on  the  administrator,  (c)     But  if  the  proctor  has, 
on  the  part  of  the  administrator,  made  an  appli- 
cation to  a  debtor  of  the  estate  for  payment  of 
Uie  debt,  this  will  be  considered  as  a  proof  of  such 
agency,  and  the  court  will  then  make  the  order,  (d) 
But  in  a  case  where  the  defendant,  who  resided 
abroad,  gave  a  general  power  to  another  to  act  for 
him  in  the  management  of  his  affairs,  the  court 
refiised  to  substitute  service  of  the  subpoena  on 

(a)  Hales  v.  Sutton,  1  Dick.  English  v.  Hendrick,  1  June, 

W.  1821. 

(6)  See  1  Sch.  and  Lef.  239.  {d)  Ibid, 
(c)  Per  Sir  J.  Leach,  V.  C. 


senice.  (b)     In  a  bill  of  rev 

absconding,  the  court  will  noi 

of  the  subpcena  on  the  defend 

in  court,  for  sen-ice  on  the  defc: 

will  the  court,  in  cases  where  t 

injunction  to  stay  proceedings 

the  circumstance  that  the  def 

the  jurisdiction  of  the  court,  j 

filed  a  bUl  relative  to  the  same 

vice  on  their  clerk  in  court  by  i 

filed  should  be  good  service,  ( 

service  on  an  agent,  who,  beii 

admits  that  his  principal  is  ab 

the  court,  in  a  cross  cause,  becai 

are  numerous,  many  being  out  < 

others  not  to  be  found,  and  s< 

realm,  direct  that  service  on  the 


(a)  Smith  v,  the  Hiber 


man         tj\  n 
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in  Uie  original  cause  should  be  sufficient,  {a)  But 
in  a  case  of  a  single  defendant  in  a  cross  cause, 
the  court  made  tlie  order,  the  defendant  living 
m  Ireland,  {b)  In  a  bill  against  two  partners, 
where  one  was  abroad,  the  court  ordered  that  the 
service  of  the  subptena  against  the  partner  abroad, 
on  the  partner  at  home,  should  be  deemed  good 
service  on  the  former,  (c)  By  the  20th  order  of 
the  general  orders  of  1828,  service  of  subpcena  to 
answer  amended  bill  on  the  defendant's  clerk  in 
court  is  to  be  deemed  good  service.  If  a  bill  be 
filed  against  a  corporation,  the  process  must  be 
served  on  some  one  of  the  members,  {d) 

With  respect  to  the  time  and  place  of  service,  it 
is  to  be  observed,  that  the  subpcepm  must  be  served 
before  the  return  thereof;  but  service  on  the 
return  day  is  good,  and,  as  it  seems,  it  may  be 
served  any  time  before  twelve  at  night  on  that 
day.  (e)  Service  on  a  Sunday  is  not  good 
service,  (/)  and  the  court  will  set  aside  an  attach- 
ment under  it  before  appearance,  on  the  defend- 


(a)  Anderson    ▼.    Lewis^    3  (e)  See  Maud  v.  Barnard,  2 

Bro.C.C.  429.  Burr.  812,  and   1    T.  R.  102; 

(h)  Gardiner   ▼.    Mason,    4  but  in  Gilb.  For.  Rom.  42,  it  is 

Bro.  C.  C.  478.  said,    tHat  it  must  be  served 

(c)  Coles  ▼.  Gurney,  1  Mad.  before  noon  of  the  last  day. 
187.  (/)  Mackreth  v.  Nicholson, 

(d)  Hind,  87.  19Ve8.367. 

o 


to  the  scn'icc  of  the  siib^ 
should  take  care  not  to  appej 
to  set  aside  the  attachment  m 

If,  upon  service  of  this  pi 
beat  the  party  serving  it,  o 
contemptuous  words  against 
process  thereof,  the  dcfendi 
attachment.  (<•) 
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In  the  case  of  a  i)ccr  or  ] 
parUament,  after  the  bill  is 
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presented  to  the  Lord  Chancellor  for  his  letter^ 
called  a  letter  missive,  which  requests  the  defend- 
ant to  appear  and  answer  the  bill ;  and  upon 
affidavits  of  the  defendant's  residence  within  ten 
miles  of  London,  the  Lord  Chancellor  will  desire 
the  defendant's  immediate  attendance.  This  letter 
must  be  delivered  to  the  defendant,  or  left  at  his 
house,  with  an  office  copy  of  the  bill  signed  by 
the  six  clerk  ;  and  if  the  defendant  refuses  upon 
such  service  to  appear  thereto,  he  is  to  be  served 
with  a  subpoena  in  the  same  manner  as  any  other 
defendant.  The  privilege  in  question  is  a  privi- 
lege of  peerage,  not  of  parliament,  and  it  extends 
to  all  Scotch  and  Irish  peers,  not  members  of  the 
House  of  Commons; (a)  and,  therefore,  an  in- 
junction to  stay  proceedings  at  law  against  an 
Irish  peer,  unless  preceded  by,  or  accompanied 
with,  a  letter  missive  and  office  copy  of  the  bill, 
is  ineffectual,  as  it  would  be  against  an  English 
peer.  {6) 

The  practice  of  sending  a  letter  missive  to  a 
peer  was  introduced  about  the  16th  Elizabeth,  (c) 

It  was  also  the  privilege  of  a  member  of  the 
House  of  Commons,  till  lately,  that  he,  when  de- 

(a)  Robinson  v.  Lord  Rokeby,         (b)  1  Ves.  and  B.  419. 
8  Ves.  601.    Lord  MUslogton,         (c)  Giib.  For.  Rom.  65. 
▼.  Earl  of  Portmore,  1  Ves.  and 
B.419. 
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fendant  to  a  bill,  should  be  served  with  an  office 
copy  of  the  bill,  together  with  a  subpcena ;  but  the 
statute  47  Geo  III.  c.  40,  has  dispensed  with  the 
necessity  of  leaving  an  office  copy  with  him. 
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If  the  defendant  has  been  regularly  served  with 
the  subpcena^  and  neglects  or  refuses  to  appear, 
or,  having  appeared,  refuses  or  omits  to  put  in 
his  answer  within  the  regulated  time,  he  is  consi- 
dered to  have  incurred  a  contempt  of  the  court ; 
upon  which  (except  in  the  cases  of  a  peer,  or  a 
lord  of  parliament,  or  member  of  the  House 
of  Commons,  where  the  first  step  to  enforce 
obedience  to  the  process  of  the  court  is  a  seques- 
tration) an  attachment  issues.  No  attachment  is 
to  issue  for  not  appearing,  but  upon  affidavit  of 
the  day  and  place  of  the  service  of  the  subpcenay 
and  the  time  of  the  return  thereof,  whereby  it 
shall  appear  that  service  was  made,  if  in  London, 
or  within  twenty  miles  thereof,  four  days,  at  the 
least,  excluding  the  day  of  such  service ;  and  if 
above  twenty  miles,  then  to  have  been  eight  days 
before  such  attachment  was  entered,  (a) 

(a)  Beam.  Cha.  Ord,169. 
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An  attachment  is  a  writ  under  the  great  seal^ 
directed  in  general  to  the  sheriff  of  the  county 
where  the  person  in  contempt  is  residing,  com- 
manding the  sheriff  to  attach  the  person  in  ques- 
tion, so  as  he  may  bring  the  offender  into  court, 
at  a  certain  day,  to  answer  the  contempt.     But  if 
the  party  to  be  attached  is  residing  within  the 
counties  palatine  of  Lancaster,  Chester,  or  Dur- 
ham, the  attachment  is  directed  to  the  Chancellor 
of  the  first,  to  the  Cliamberlain  of  the  second,  and 
to  the  Bishop  of  the  last,  directing  him  to  issue  his 
process  to  the  sheriff  to  attach  the  party.     The 
writ  must  be  made  returnable  in  term,  and  there 
must  be  fifteen  days  between  the  teste  and  the  re- 
turn in  proceeding  to  a  sequestration^  or  to  take 
a  bill  pro  confesso^  unless  the  defendant  live  within 
ten  miles  of  London,  and  then  an  order  may  be 
obtained  to  make  the  several  processes  of  con- 
tempt  returnable    immediately,  (a)    Where    the 
attachment  is  returnable  within  eight  days  after 
the  purification,  they  mean  eight  entire  days,  {b) 
This  writ  ought  not  to  be  sealed  before  the  party  is 
actually  in  contempt;  if  it  is,  the  court  will  set 
it  aside  with  costs,  notwithstanding  it  is  not  exe- 
cuted till   after  the  party  is  in   contempt,  and 
though  an  offer  has  been  made  to  pay  all  the  costs 
which  the  other  party  has  been  put  to.  (c) 

(a)  Hiod,  100.    Beam.  Cha.  (c)  Frowd  v.   Lawrence,    1 

Ord.  199.  Jac.  and  Walk.  655. 

(6)    Mootham    v.    Waskett, 
1  Mer.  243. 


86  AttackmaU. 

The  several  processes  of  subpcena^  attachment, 
and  commission  of  rebellion,  issue  witliout  mo* 
tion,(a)  If  the  contempt  is,  for  not  having  ap- 
peared, there  must  be  an  affidavit  of  the  due  eer- 
vice  of  the  subpcena^(b)  and  that  the  defendant  has 
not  appeared ;  but  if,  for  not  having  answered 
after  appearance,  this  writ  may  be  had  without 
affidavit.  In  neither  case  is  notice  necessary; 
but,  in  point  of  courtesy,  the  party  suing  out  the 
attachment  usually  apprises  the  adverse  clerk  in 
court  of  his  intention  to  sue  out  this  process,  (c) 
The  purpose  for  which  it  issues  is  endorsed  on  the 
writ,  as  for  want  of  appearance,  or  for  want  of  an 
answer.  This  writ,  and  the  cause  of  issuing,  must 
be  entered  in  the  register's  book,  {d) 

If  the  sheriff  attaches  the  party,  which  must  be 
done  before  the  return  day,  he  may  take  bail  of 
him  to  appear  or  answer  on  the  return  of  the  writ ; 
but  the  officer  is  not  compelled  to  do  it.  {e)  The 
return  to  be  made  upon  the  arrest,  is  cepi  corpm  ; 
upon  which,  if  the  sheriff  has  let  the  defendant  out 
on  bail,  a  messenger  must  be  moved  for  to  bring 
up  the  defendant,(/)  which,  upon  the  production  of 
the  writ  and  the  retiu-n,  will  be  granted  of  course. 
If  the  sheriff  takes  a  bail  bond  from  the  defendant, 

(o)  Gilb.  For.Rom.Sl.  (e)  Studd    v.  Acton,    1    H. 

{h)  Beano.  Cha.  Ord.  169.  Black.  468. 

(c)  1  Turn.  Cha.  Prac.  526.  (/)  Holme  v.   Cardwell^  3 

Hind,  34.  Madd.  114. 
(rf)  Beam.  Cha.  Ord.  110. 
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under  an  attachment^  and  delivers  it  to  the  plain- 
tiff, the  latter  cannot  afterwards  nile  the  sheriff  to 
hriog  in  the  body,(a)  but  he  may  have  a  messen- 
ger, {b)    If  the  sheriff  has  the  defendant  in  actual 
custody,  the  proper  application  is  for  a  habeas 
corpus,  (c)     But  if^  upon  the   sheriff's  return  to 
an  attachment^  that  he  has  the  defendant  in  actual 
custody,  it  appears  that,  from  illness  and  infirmity, 
tbe  defendant  could  not  be  removed,  a  messenger 
will  be  ordered,  {d) 


Formerly,  the  court  allowed  messengers  to 
those  particular  jurisdictions  only,  where  the 
sheriff  had  the  amercements  ;  and  they  were  sent 
in  those  cases,  because,  as  the  sheriff  might 
disobey  the  writ  with  impunity,  there  was  no 
other  way  left  to  do  justice  to  the  plaintiff,  (e) 
However,  the  rule  now  is,  to  send  a  messenger 
into  every  county  generally,  without  any  re- 
striction, if)  And  the  court  has  granted  a  mes- 
senger, although  the  distance  has  been  very  con- 


(a)  Anon.  2  Atk.  507. 

(6)  Ibid.    Vide  6  Price,  32. 

(c)  See  Post.  Neame  v. 
Wagstaff,  1  Sim.  389.  Vide 
Holme  V.  Card  well,  3  Madd. 
114. 

(d)  Miles  V.  Lingham,  7  Ves. 

230. 

(e)  Harr.  Cha.  Pract.  Edit. 
1808,  Page  119. 


(/)  2  Atk.507,Anon.;  1  Vern. 
116  and  154;  WilkiDsoa  v. 
BeUher,  2  Bro.  181 ;  Miles  v. 
Liogham,  7  Ves.  230.  But  see 
Anon.  2  P.  W.  301,  where,  it 
appearing  that  the  sheriff  had 
the  amercements,  the  Lord 
Chancellor  denied  a  messenger, 
but  ordered  the  sheriff  to  bring 
in  the  body. 


Aliiichment. 

Mt>te,  as  two  hundred  miles,  (a)  It  was  the 
lion  uf  Sir  J.  Leaeh,  V.  C,  that  if  the  defend- 
u-auimt  be  taken  by  the  messenger,  the  court 

make  an  order  for  a  sequestration. (A)  If  the 
:seuger,  wlio  is  ordered  to  bring  up  the  defend- 

upon  the  sheriff's  return,  dies,  the  serjeant 
rms  will  be  ordered  to  go.  (c)  If  the  defendant 
it  the  time  when  the  attachment  issues  against 
,  in  the  custody  of  the  King's  Bcncli  prison, 

attachment  is  to  be  lodged  with  the  marshal, 

a  habeax  corpus  may  be  then  moved  for, 
)re  the  return  of  the  attachment,  to  bring  up 
defendant,  and  have  him  turned  over  to  the 
:t.(^ 
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taken  off  the  file,  (a)  And  he  may  file  a  plea  of 
oudawry,  although  a  dilatory  plea,  (b)  But  if, 
after  orders  for  time  to  plead  answer  or  demurrer, 
not  demurring  alone,  the  defendant  is  attached  for 
want  of  an  answer,  and  he  files  an  answer  and 
demurrer,  the  court  will  order  both  to  be  taken 
off  the  file,  (c)  But  if,  after  the  defendant  had 
filed  the  answer  and  demurrer,  the  plaintiff  obtains 
an  order  for  a  messenger,  before  the  answer  and 
demurrer  had  been  taken  off  the  file,  and  although 
he  had  bespoken  an  office  copy,  the  order  will  be 
discharged  with  costs,  (d)  But  the  defendant, 
open  tendering  the  costs  of  the  attachment,  may 
bave  a  commission  to  take  an  answer,  (e)  and  a 
month*s  time  to  answer.  (/) 

When  the  defendant  is  taken  by  the  messenger, 
he  will  be  committed  to  the  Fleet  prison,  unless 
he  dears  his  contempt,  t.  e.  till  he  enters  his  ap- 
pearance, or  puts  in  his  answer  or  plea  according 


(a)  Barbery  v.  Crawshaw,  6 
Hadd.  284. 

(b)  Walters  v.  Chambers, 
1  Sim.  and  Sta.  225. 
It  seems  tbat  the  Court  of 
Exchequer  has  allowed  a  de- 
fendaDt,  after  an  attachment, 
for  want  of  an  answer,  upon 
clearing  his  contempt,  to  file  an 
answer  and  demurrer.    Crosse- 


ratt  V.  Tollett,  3  Swanst  184. 
For  more  on  the  subject,  the 
reader  is  referred  to  Titles  of 
Pleas,  Answer,  Demurrer. 

(c)  Curzon  v.  De  la  Zouch,  1 
Swanst  185. 

(d)  Ibid.  189,  in  note. 

(e)  Mainwaring  v.  Wilding, 
3  Madd.  41. 

(/)  Set  1  Swanst.  194. 
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F  of  the  contempt,  and  pa^  ortoider! 
_>.«?»  incurred  by  it.     Upon  the  defendant'! 

>:  uii^  be  will  be  entitled  to  his  discbarge,  (a) 


J  But  it  is  proper  here  to  obsen-e,  that  where 
Ideteudant  is  in  contempt  for  want  of  an  appear- 
licc,  or  of  an  answer,  and  enters  his  appearance, 
1:  tiles  his  answer,  and  then  tenders  to  the  plaintiff 

■  costs  of  his  contempt,  and  those  costs  are 
[fuse<l  it  is  necessary,  in  order  that  he  might  be 

A'harjjcd  from  his  contempt,  that  he  sliould 
Lcain  un  order  for  that  purpose ;  which  is  made 
1  of  course,  upon  the  six  clerks ;  certificate  of  his 

n-arancc  or  answer,  and  upon  the  payment  or 
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Where  an  infant  is  attached  for  want  of  ap* 
pearance,  or  an  answer,  in  order  to  get  rid  of  the 
attachment,  the  course  is  to  order  a  messenger 
to  bring  the  infant  into  court  to  have  a  guardian 
assigned,  (a)  If  no  person  on  the  infant's  behalf 
be  assigned  his  guardian,  the  court  usually  orders 
the  six  clerk  not  toward  the  cause  to  be  assigned 
his  guardian,  ad  litem,  (b)  But  an  infant  cannot 
be  kept  in  the  custody  after  a  guardian  is  assigned 
him ;  and  an  infant  pays  no  costs  of  a  contempt ; 
the  plaintiff  always  pays  the  messenger,  (c) 

Ordinarily,  if  a  feme  covert  be  in  contempt,  the 
husband  is  also  liable  to  process  of  attachment,  (d) 
Bat  the  court  has  stayed  process  of  contempt 
against  the  husband  for  want  of  his  wife's  answer, 
on  affidavit,  that  she  had  left  him,  and  he  had  no 
power  over  her.  (e)  Thus,  husband  and  wife 
being  defendants,  the  husband,  without  obtaining 
an  order  for  the  wife  to  answer  separately,  puts 
in  a  separate  answer,  stating  that  his  wife  did  not 
live  with  him,  and  that  he  had  no  influence  over 
her ;  and  being  taken  into  custody  on  an  attach- 
ment for  want  of  his  wife's  answer,  the  court 
ordered  him  to  be  discharged,  and  the  wife  to 

(a)  Eyles  v.  Lo  Groe,  9  Ves.         (d)  Wy.  Pract.  Reg.  53. 
12.  (e)  Lloyd  t.  Basoet,  1  Dick. 

(h)  Hind,  98.  143. 

(c)  Perkins  r.  Hammond,  1 
Dick.  287. 
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answer  separately,  and  indemnify  her  husband  in 
respect  of  costs,  {a)  And  cases  may  exist  where 
the  wife  may  be  attached  alone ;  (b)  as  where  her 
husband  is  out  of  the  realm,  and  she  is  sued  in 
respect  of  a  debt  on  her  separate  estate,  although 
the  process  was  against  her  and  her  husband  ;  (c) 
so,  if  she  obstinately  refuses  to  join  in  defence 
with  her  husband,  she  may  be  compelled  to  make 
a  separate  defence  ;  and  for  that  purpose,  an  order 
may  be  obtained,  that  process  may  issue  against 
her  separately,  (d)  But  if  a  husband  and  wife  be 
sued  in  respect  of  a  demand  against  the  wife,  and 
the  husband  is  a  bankrupt,  and  abroad,  and  an 
attachment  issues  against  him  for  want  of  an 
answer,  before  an  attachment  will  be  granted 
against  the  wife,  an  order  must  be  obtained  that 
she  should  answer  separately,  and  notice  of  the 
motion  given  to  her.  (c) 

If  the  sheriff  does  not  make  his  return  to  the 
writ  of  attachment,  the  court  makes  an  order  that 
he  returns  it ;  then  a  second  order  that  he  returns 
it  within  a  given  time,  or  stand  committed ;  after 
that,  a  third  order  that  he  do  stand  committed.  (/") 

(a)  Garey  v.  Whittinghara,  (d)    Mitf.  96.       See    Pain 

1  Sim.  and  Stu.  163.  v.             ,  1  Cha.  Ca.  296. 

(6)  Leithly  v.  Taylor,  1  Dick.  (c)  Bungan  v.  Mortimer,  6 

373.  Madd.  278. 

(c)  Bell  V.  Hyde,  Pre.  Cha.  (/)  See  2  Dick.  557 ;  Harr. 

328.  Cha.  Pract.  118. 
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If  an  attachment  issues^  directed  to  the  Chamber- 
lain of  Chester^  and  no  return  is  made  to  the  writ, 
an  order  will  be  made  on  him,  that  he  should 
return  the  writ ;  and  if  it  appears,  on  his  return, 
that  the  sheriff  has  made  no  return  on  the 
mandate  directed  to  him,  the  court  will  order  the 
sheriff  to  make  a  return  on  the  mandate  within  a 
given  time,  (a)  But  guare,  whether  the  court  will 
make  concurrent  orders  on  the  chamberlain  and 
sheriff?  (A) 

» 

K  an  attachment  has  issued  upon  a  subpoena 
in  which  there  is  a  mistake  in  the  name  of  the 
parties^  or  in  the  return,  or  in  the  form  of  the 
writ,  the  court  will  discharge  the  attachment,  (c) 
And  if  an  attachment  is  sealed  against  good  faith, 
the  court  will  set  it  aside.  (^)  And  when  an 
attachment  is  not  issued  before  a  second  order 
for  time  has  been  obtained,  it  is  too  late  to  com- 
plain of  the  contempt,  which  may  be  said  to  have 
existed  between  the  expiration  of  the  first  order 
and  the  date  of  the  second ;  and  if  the  plaintiff, 
from  courtesy,  declines  to  issue  an  attachment, 
intimating  to  the  defendant,  that  an  attachment 
will  be  issued,  unless  he  obtains  another  order, 
he  puts  it  on  the  defendant  to  take  measures  for 

(a)  Clottgfa  ▼.  Cross,  2  Dick.  (c)  Gilb.  For.  Rom.  39. 

555.  (d)  Barritt    v.     Barritt,     3 

(6)   1    Turn.    Cha.    Pract  Swaost.  395. 
113. 


gee  It  drawn  up,  and  omits  t 
notice  of  the  order,  until  the  a 
the  latter  cannot  set  aside 
And  if  an  attachment,  for  war 
regularly    issued,    without  ai 
faith,  the  court  will  not  set 
payment  of  costs,  (c)    It  is  pre 
that  a  party  bringing  an  action  i 
in  consequence  of  having  be 
attachment,  which,  on  his  ap] 
set  aside  for  irregularity,  will 
proceeding  in  it,  but  without 
application,  he  may  be  advise 
court  for  compensation.  (^     1 
plies  where  the  defendant  pros< 
law  in  consequence  of  an  irregu 
under  any  other  process  of  tt 
conunission  of  rebellion.  Ce) 
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Attachments  must  be  entered  in  the  register's 
book ;  and  formerly  they  were  also  entered  into 
what  is  called  the  house  book,  (but  this  last  is 
now  disused,)  expressing  the  cause  of  issuing  the 
attachment,  (a)  The  register  is  not  to  enter  any 
attachment  which  issues  from  the  six  clerks'  office^ 
without  a  note  under  his  hand,  {b) 


SECTION    VI. 

Attachment  with  Proclarnations. 

If  the  sheriflF,  to  whom  the  writ  of  attachment  is 
directed^  is  not  able  to  take  the  defendant  under 
it,  he  returns  non  est  inventtis  ;  upon  which  a  writ^ 
called  an  attachment  with  proclamations,  issues 
against  the  party,  also  directed  to  the  same 
officer,  who  by  it  is  commanded  to  cause  a  pro- 
clttnation  to  be  made,  that  the  defendant  does, 
upon  his  allegiance^  appear  in  the  Court  of  Chan- 
cery, on  a  certain  day  therein  named^  and  never- 
theless^ in  the  mean  time^  to  attach  the  defendant 
if  he  can  be  found.  To  obtain  this  writ,  the 
attachment^  with  a  return  of  non  est  inventus  en- 
dorsed thereon,  must  be  left  with  the  clerk  in 
court,  who  will  thereupon  make  out  the  writ  in 
question^  and  leave  it  with  the  bag-bearer  in  the 

(o)  Harr.  Cha.  Pract.  Edit.  (6)  Beames'  Cha.  Ord.  100. 

1808,  p.  117. 
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six  clerks'  office  to  be  sealed  ;  it  must  be  entered 
with  the  register  in  the  same  manner  as  an 
attachment. 

After  contempt  duly  prosecuted  to  an  attach- 
ment with  proclamations  returned^  no  commission 
to  answer  shall  be  made,  nor  any  plea  or  demurrer 
admitted,  but  upon  motion  in  court,  and  affidavit 
made  of  the  party's  inability  to  travel,  or  other 
matter  to  satisfy  the  court  touching  that  delay,  (a) 

Gilbert,  in  his  For.  Rom.,  (J))  says,  the  reason 
why,  upon  the  first  contempt  on  the  attachment, 
they  allow  a  commission  to  issue,  or  a  plea  or 
demurrer  to  be  put  in,  is  because  it  does  not 
appear  to  be  an  affected  delay,  and  therefore,  upon 
tendering  the  costs  of  the  attachment,  the  de- 
fendant may  take  his  commission,  and  upon  like 
tender,  the  plea  and  demurrer  are  to  be  received. 
But  if  there  regularly  issues  an  attachment  with 
proclamations,  the  defendant  cannot  of  course 
purge  his  contempt  by  a  mere  tender,  but  he  must 
apply  to  the  court  to  show  that  his  plea  and 
demurrer  are  proper,  and  to  exhibit  a  proper 
excuse  for  his  delay,  that  the  court  may  see  that 
there  is  no  further  likelihood  of  delay  by  the  plea 
or  demurrer  put  in,  or  by  the  commission  to 
answer  granted. 

(o)  Beames'  Cha.  Ord.  178.  (&)  ?•  71. 
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But  it  seems  that  the  court,  in  some  of  the 
cases  referred  to  in  the  last  section,  did  not  make 
this  distinction  between  a  contempt  on  the  first 
attachment,  and  a  contempt  on  an  attachment 
with  proclamations.  But  a  defendant  against 
whom  an  attachment  with  proclamations  issues, 
may  put  in  a  plea  and  answer,  if  the  writ  has  not 
been  returned ;  but  cannot  do  so,  if  the  writ  has 
been  returned,  (a) 


SECTION     VII. 

Commission  of  liebellion. 

Upon  the  return  of  the  writ  of  proclamations, 
that  proclamation  has  been  made,  and  of  non  est 
inventus,  a  commission  of  rebellion  issues  against 
the  defendant.  This  is  a  writ  under  the  great 
seal  of  Great  Britain,  directed  generally  to  special 
commissioners,  commonly  four  or  more,  named 
by  the  plaintiff,  commanding  them  to  attach  the 
defendant,  wheresoever  he  shall  be  found  in 
Great  Britain,  as  a  rebel  and  contemner  of  the 
law,  so  as  to  have  him  in  chancery  on  a  certain 
day  therein  named. 

This  writ,  it  seems,  may  be  executed  on  a 
Sunday ;  but  such  a  practice  ought  to  be  avoided, 

(a)  Waters  v.  Chambers^  1  Sim.  and  Slii.  225. 

H 


Commission  of  Rebellion, 

Ipt  in  eases  of  eiident  necessity.  Tliough  on  an 
Ichment  witli  procLaniations,  the  sheriff  cannot 
lify  breaking  the  doors  in  executing  such  pro- 
;  yet  the  commissioners,  in  executing  the  writ 
lebellion,  may,  it  seems,  use  that  force,  if  it  be 
fcssary  to  apprehend  the  defendant;  as  they  are 
1  to  attach  him  as  a  rebel  and  contemner 
he  laws. 


the  commissioners,  having  taken  the  defend- 
1  have  a  discretionary  power  to  take  bail  for  the 
indant's  appearance  on  the  return  day  of  the 
but  if  bail  is  not  given,  it  is  the  duty 
Ihc  eommissioners  to  bring  up  the  defendant 
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SECTION    VIII. 

Serjeant  at  Arms. 

Upon  the  return  of  non  est  inventuSy  upon  a 
commUsion  of  rebellion,  the  next  process  is  Ser- 
jeant at  arms,  whose  duty  it  is,  though  he  be  an 
officer  of  the  House  of  Lords,  by  himself,  or  his 
deputies,  who  are  called  messengers,  to  execute 
all  warrants  against  any  person  after  he  has  stood 
out  a  commission  of  rebellion.  This  process  is 
generally  obtained  upon  motion,  {a)  with  the  com- 
mission of  rebellion,  and  return  indorsed  on  the 
motion  paper,  but  may  be,  upon  petition,  (&)  and 
die  counsel  moving  for  it,  must  immediately,  in 
court,  deliver  to  the  register  the  commission  of 
rebellion;  and,  if  required,  name  the  clerk  in 
court,  that  the  Serjeant  may  know  where  the  party 
in  contempt  lives.  When  the  order  for  a  seijeant 
at  arms  is  drawn  up  by  the  register,  it  is  to  be  de- 
livered, not  to  the  party  applying  for  it,  but  to  the 
Serjeant  at  arms,  or  his  deputy,  it  having  been 
found  that  it  frequently  happened  that  the  party 
having  drawn  up  the  order,  would  not  take  a  war- 
rant out  on  it,  but  would  make  use  of  it  as  the 
means  to  force  the  party  prosecuted  into  some 
composition,  to  the  great  prejudice  of  the  Serjeant's 

(a)  Glib.  For.  Rem.  77.  (b)  LoBdoDderry  t.  Coroth- 

waite,  I  Dick.  285. 

H  2 
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loyment.  {«)     And  no  order  for  a  scijeant  at 
s,  drawn  up  and  passed  by  the  register,  is  to  be 
liarged,  or  the  contempt  thereon,  without  the 
.ant's  fees  being  paid  to  him,  and  a  certificate 
er  his  hand,  testifying  the  same,  (b)     After  the 
;r  has  been  delivered  to  the  serjcaiit,  or  his  de- 
r,   he   procures    a    writ,  or  M-arrant    thereon, 
ed  by  the    Lord    Cliancellor.     If  the   jiarty, 
nst  whom  this  process  issues,  be  taken  upon  it, 
5  to  be  brought  to  tlie  bar  of  the  court  to  an- 
r  the  contempt  of  which  he  has  been  guilty, 
upon  payment,  or  tender  of  costs  of  the  con- 
pt,  and  entering  his  appearance,  or  putting  in 
inswer,  as  the  case  may  be,  he  is  entitled  to 
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bis  answer  after  such  erroneous  process  has  issued^ 
the  court  will  then  rectify  such  mistake,  (a) 

It  may  not  be  amiss  here  to  observe,  that  in  the 
7th  Geo.  I.  disputes  had  arisen  between  the  Ser- 
jeant at  arms  and  the  warden  of  the  Fleet,  touching 
the  execution  of  the   process  of  the  court ;  the 
Serjeant  complaining  that  the  court  had  of  late, 
for  contemners  not  appearing  to  be  examined  on 
accounts  before  the  Master,  not  producing  writ- 
mgs,  and  other  contempts,  granted  orders  of  com- 
mitment, without    issuing    the    process    against 
them  ;  and  that  the  court  of  late  frequently  gave 
the  defendants  further  time  to  answer  on  entering 
their  appearances  with  the  register,  and  that  there- 
upon, for  not  answering  at  the  time  limited,  or- 
ders of  commitment  had  been  granted ;  and  the 
said  several  orders  of  commitment  had  been  exe- 
cuted by  the  warden  of  the  Fleet,  or  else  he  had 
returned  non  est  inventicSy  upon  which  sequestration 
had  been  obtained ;  by  which  means  the  process 
of  the  court  was  rarely  carried  on  by  the  scijeant 
at  arms ;  it  was  therefore  ordered  that  no  seques- 
tration can  regularly  issue  to  sequester  the  estate 
of  any  person  who  cannot  be  found,  but  upon  the 
return  non  est  inventus  of  the  Serjeant  at  arms ; 
and  where  any  person  was  in  contempt,  either  for 
want  of  appearance,  or  answer,  or  for  not  yielding 

{a)  Bennett  V.  Button,  1  Dick.  136. 


SECTION    IX 

Sequestration 

Upon  the  return  of  nan  est  U 
jeant  at  arms ;  or  if  the  defen 
taken  on  any  of  the  former  proc 
persists  in  his  contempt,  a  s< 
against  him.  (6)  This  process 
tainedy  as  the  first  process,  agai 
defeudanti  after  an  attachment, 
custody  either  in  that  or  any  c 
drfendant  is  not  in  custody  of  i 
Fleet,  but  in  some  other  custodv 
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grounding  an  order  for  a  sequestration ;  (a)  but  if 
the  defendant  be  already  in  the  custody  of  the 
warden  of  the  Fleets  the  court  will  grant  a  seques-* 
tiation  against  the  defendant  immediately,  (b) 

This  process  is  obtained  upon  motion,  and  not 
upon  petition,  (c)  And  in  case  it  is  moved  for 
upon  the  return  of  the  Serjeant  at  arms,  the  coun- 
sel who  moves  for  this  writ,  has  the  warrant  to  the 
Serjeant  at  arms,  with  the  return  on  it,  in  his  hand ; 
the  supposition  of  the  law  is,  that  the  prior  process 
is  filed  before  the  subsequent  process  issues,  (d) 

The  courts  of  common  law  appear  formerly  to 
have  been  of  opinion,  that  courts  of  equity  had  no 
authority  to  issue  this  process ;  for,  in  41  Eliz.  it 
was  held  by  the  Court  of  King's  Bench,  that  if  a  man 
be  sued  in  a  court  of  conscience,  and  will  not  obey, 
his  body  is  to  be  imprisoned,  and  no  commission 
ought  to  be  awarded  for  the  taking  of  his  goods,  (e) 
And  it  appears  to  have  been  ruled,  that  if  a  man 
killed  a  sequestrator  in  the  execution  of  such  pro- 
cess, it  was  no  murder.  (/)  It  is  said  that  seques- 
trations were  first  introduced  in  Lord  Bacon's 


(a)  Bowet  v.  Strathmore,  2  (d)  Flo^d  v.  Mangel,  3  Atk. 
Dick.  711.  569. 

(b)  ErriogtoD    v.    Ward,   8  (e)  Brograve    v.     Watts,   1 
Veg.314.                      ^  Cro.  Eliz.  651. 

(c;  Beam.  Cha.  Ord.  215.  (/)  Qilb.  78. 


I'he  writ  of  sequestration  i 
the  Court  of  Chancery,  and 
more  commissioners,  empov 
into  the  defendant's  real  esta 
into  their  own  hands,  not  onl 
but  also  all  his  goods,  diatte 
tate  whatsoever,  and  to  keep 
fendant  has  fullv  answered  his 
take  in  the  title  of  the  order  fi 
may  be  rectified  after  the  i 

m 

cuted.  (A) 

Whether  the  commissioners 
as  mesne  process  is  directed,  ci 
the  exten^ve  words  used  in 
action,  is  a  point  which  has  been 
But  it  should  seem,  upon  the  w 

(a)  ArgamenU  of   Counael,  (c) 

io  HTdeT.Pettit,  1  Cha.  T.       ^  ^^ 
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action  is  not  properly  the  subject  of  a  sequestra- 
tion. It  has  been  decided,  that  the  dividends  of 
bank  stock,  (^i)  and  the  salary  of  an  equerry  to 
one  of  the  royal  family, (i)  cannot  be  sequestered; 
neither  will  the  court,  upon  motion,  order  a  per- 
son, not  party  to  the  cause,  to  pay  into  court  the 
arrears  of  an  annuity  granted  by  him  to  a  de- 
fendant, against  whom  a  sequestration  had  issued 
from  want  of  an  answer,  unless  the  grantor,  by 
his  conduct,  has  waived  the  objections  to  the 
jurisdiction,  (c)  The  commissioners  are  not  jus- 
tified in  seizing  the  books  and  papers  of  a  corpora- 
tion, (d)  It  seems  that  this  writ,  as  mesne  pro- 
cess, cannot  be  executed  farther  than  by  the  se- 
questrators taking  possession ;  they  ought,  how- 
ever, to  keep  the  defendant  really,  and  not  no- 
minally, out  of  possession,  (e)  And  it  seems  that 
sequestrators  may  justify  breaking  locks,  (/)  if 
keys  are  denied  to  them,  (g)  There  are  many  in- 
stances where,  upon  application  to  have  goods  sold, 
taken  under  this  mesne  process,  the  court  has  re- 


(a)  M'Carthy  v.  Goold,  Ball  (d)  Lowten  v.  the  Major  of 

tod  Beatt.  387.  See  also  Franck-  Colchester^  2  Mer.  395. 

Ijn  T.  Colhoan,   1    Ball   and  (e)  Hales  v.  Shaftoe,  1  Ves. 

Bealt.  276.  J.  86. 

(Jb)   Fenton    v.    Lowther,    1  (/)  Lowten  r.  the  Mayor  of 

Cox,  315.  Colchester,  2  Mer.  397. 

(c)  Johnson  v.  Chippindale,  (g)  Pelham    v.     Newcastle, 

2  Sim.  55.  3  Swanst.  290^  in  note. 
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fused  to  direct  it  to  be  done,  (a)  unless  it  be  to 
pay  the  sequestrators'  expenses,  {b)  If,  however, 
the  goods  are  of  a  perishable  nature,  the  court 
may  be,  perhaps,  disposed  to  order  the  sale  of 
them ;  (c)  and,  under  a  sequestration,  a  landlord 
is  entitled  to  be  paid  arrears  of  rent ;  and  if  the 
facts  are  not  disputed,  the  court  will  make  the 
order  without  sending  the  case  to  the  Master,  (rf) 
In  Rowley  v.  Ridley,  (e)  an  application  was  made 
to  the  lords  commissioners  for  an  order  for  tenants 
of  estates;  taken  under  a  sequestration,  as  mesne 
process,  to  attorn;  the  commissioners  not  hav- 
ing decided  the  question,  the  motion  was  revived 
before  Lord  Thurlow,  who  was  again  appointed 
Lord  Chancellor,  upon  the  seals  being  delivered 
up  by  the  lords  commissioners.  His  lordship, 
upon  being  informed  by  counsel  that  Lord  Com- 
missioner Ashhurst  thought  the  motion  ought  to 
be  granted,  made  the  order ;  but  afterwards,  upon 
the  plaintiff's  moving  that  the  tenants  might  stand 
committed  for  not  obeying  the  order,  his  lordship 


(a)   Wilcocks    v.    Wilcocks,  {b)    See    Hales  v.  Shaftoc^ 

Amb.   421.     Hales  V.  Shaftoe,  1  Ves.  J.  86. 

3  Bro.   C.  C.   72      Knight  v.  (c)  Shaw  v.  Wright,   3  Ves. 
Young,  2  Ves.  and  Bea.  184.  23;  sed  vide  Ambl.  421. 
VidealsoSimmondsv.  Kinnard,  {d)     Dixton    v.    Smith,    1 

4  Ves.  735,  and  the  cases  cited  Swanst.  457. 

by  the  Solicitor  General  in  that  {e)  2  Dick.  622. 
case. 
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that  the  sequestration  was  in  mesne  process, 
and  refused  the  motion.  And  the  court  will  not 
make  an  order  that  the  sequestrators  should  be  at 
liberty  to  grant  leases,  {a) 

If  the  sequestrators  are  forcibly  dispossessed, 
an  order  will  be  made  by  the  court  to  restore 
(bem ;  {b)  and  the  court  will  restrain  a  party  from 
proceeding  at  law  against  them,  (c) 

Hie  costs  attending  the  suing  out  this  writ  are 
taxed  by  the  Master ;  and  sometimes  the  seques* 
trators  are  allowed  poundage,  and  sometimes  a 
gross  sum.  {d)  But  the  court  will  not  make  an 
order  on  a  plaintiff  to  pay  a  sequestrator  his  fees, 
who  has  made  no  return  of  tlie  goods  sequestered, 
but  has  delivered  them  over  many  years  since,  and 
made  no  demand  upon  the  plaintiff  since,  (e) 

lliis  process  may,  with  the  other  processes 
which  have  been  mentioned,  be  discharged  upon 
the  defendant's  clearing  his  contempt,  and  paying 
the  costs  incurred  by  it.  But  if  the  bill  has  been 
taken  pro  confesso  ad  compiitandum,  the  court  will 

(a)  Bray  t.  Hooker,  2  Dick.         (c)    Haje  v.   Cunning^ham 

638.     Kay  v.  ,  3  Swanat.     5  Madd.  406. 

306.  (rf)    Hind,   104.     Wood    v. 

(6)  Pelham    t.    Newcastle,      Freemao,  2  Atk.  541. 
3SwaDSt.2899  innote.  («)  Hawkins    ▼.    Crook,    3 

Atk.  593. 
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discharge  the  sequestration,  on  paying  the 
is  of  the  contempt  only,  but  will  keep  it  on  foot, 
Tas  a  security  to  the  plaintiffs  for  the  defendant's 
Lariiig  before  theMaster  to  take  the  account,  (a) 

E  is  also  to  be  observed,  that  this  process,  issuing 
pesne  process,  abates,  or  is  at  an  end,  by  the 
ti  of  the  party  in  contempt,  it  being  considered 
Icrsonal  process  only.  (6) 

■hough  it  is  a  general  rule,  that  the  process  of 
licstrntion  cannot  be  resorted  to,  till  the  process 
lerjeant  at  arms  has  been  found  to  be  inef- 
,  there  is  an  exception  to  this  rule  in 
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upon  affidavit  of  serving  him  with  a  letter  missive, 
petition,  copy  of  the  bill  and  subpcena,  and  in  the 
case  of  a  member  of  the  House  of  Commons,  upon 
affidavit  of  service  of  subpoena,  the  court  will 
first  (a)  grant  an  order  nisi  for  a  sequestration,  i.  e. 
an  order  for  that  process,  unless  the  defendant, 
being  personally  served  with  that  order,  shall, 
within  eight  days,  show  good  cause  to  the  con- 
trary ;  and  if  he  still  persists  in  his  contempt,  then, 
upon  affidavit  of  the  service  of  the  order  fiisi,  the 
court,  upon  motion,  after  the  eight  days  are  expired, 
will  make  that  order  absolute.  If  the  defendant 
cannot  be  found,  to  be  served  personally  with  the 
(Nrder  nisi^  service  on  his  clerk  in  court  will  be  or- 
dered to  be  good  service,  (b)  If  the  sequestration 
nisi  be  for  want  of  an  answer,  and  the  defendant 
puts  in  an  answer  before  the  order  is  made  abso- 
lute, and  exceptions  are  taken  to  this  answer,  the 
court  will  enlarge  the  time  for  showing  cause,  till 
it  shall  appear  whether  the  answer  is  sufficient  or 
not.  (c)  However,  the  course  of  the  court  seems 
formerly  to  have  been  to  consider  an  answer, 
though  insufficient,  as  cause  against  making  the 
rule  absolute,  and  to  put  the  plaintiff  to  the  neces- 
sity of  suing  out  a  new  sequestration  7nsi;  {d)  but 
Lord  Hardwicke  lays   down  the  rule  as  above 

(a)  Bernal  t.  Marq.  Donegal,         (c)    Butler  v.    Rashfield,  3 

II  Ves.  43.  Alk.  739. 

{b)  Marq.  of  Lotbiaa  v.  Gar-  (d)  Lord  Clifford's  Case,  2 

forth,  5  Ves.  113.  P.W.  385. 
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Jed,  as  the  proper  medium  between  paying  no 
Intion  to  an  answer  excepted  to  as  insufficient, 
1  considering  it  in  the  same  tight  as  an  answer 
Ibjected  to.  («)  So  likewise  if  the  warden  of  the 
pt  be  in  contempt  for  not  answering,  a  seques- 
is  the  first  process  against  him,  the  former 
fccsscs  against  his  person  being  unnecessary, 
Ic  is  supposed  to  be  always  personally  present 
lourt.  (6)  Also  a  sequestration  tiisi  is  the  first 
Less  against  a  sworn  clerk  for  not  answering; 
lierly  the  practice  was  to  suspend  him  from 
loffice. (c) 


1  concluding  this  section,  it  is  fit  to  add,  that  if 


Distringas.  Ill 


SECTION   X. 

Distringas. 

Id  the  case  of  a  corporation  aggregate^  against 
whom  an  attachment  does  not  lie^  a  writ^  called  a 
distringas,  is  the  first  process  after  these  defend- 
ants have  refused  to  appear  to,  and  answer,  the 
bill.  It  is  a  writ  issuing  out  of  the  Court  of  Chan- 
cery, directed  to  the  sheriff,  commanding  him  to 
distrain  the  land,  goods,  and  chattels,  of  the  cor- 
poration, so  that  they  may  not  possess  them  till 
the  court  shall  make  other  order  to  the  contrary ; 
and  tibat,  in  the  mean  time,  the  sheriff  is  to  answer 
to  the  court  for  what  he  distrains,  so  that  the  de- 
fendants may  be  compelled  to  appear  in  Chancery, 
and  answer  the  contempt. 

If  the  execution  of  this  writ  does  not  procure 
the  obedience  of  the  corporation  to  the  process  of 
the  court,  after  the  sheriff  has  made  a  return  of 
what  he  has  levied,  an  alias  distringas  may  be  ob- 
tuned ;  and  if,  after  that,  the  corporation  still  con- 
tinue disobedient^  a  pluries  distringas.  There 
must  be  fifteen  days  between  the  teste  and  the  re- 
turn of  each  of  these  writs.     If  the  last-mentioned 
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Vbigas  fail  of  effect,  a  sequestration  upon  tlie 
mies  distringas  returned  by  the  shcritf,  may  be 
liined  against  the  corporation ;  which  seques- 
non  cannot  be  discharged  till  the  corporation 
?  performed  what  they  are  enjoined  to  do,  and 
I  the  costs  of  the  several  distringases ;  and  of 
I  sequestration,  including  the  commissioners' 
I ;  but  upon  their  doing  this,  they  may,  upon 
lion,  get  the  sequestration  discharged. 

■pon  the  first  writ  the  sheriff  generally  levies 
shillings  "  issues,"  upon  the  alias  distringas 
\  jsounds,  on  the  pluries  dixlringas  he  levies  the 
|tc  property,  {a) 
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may  ai^iear  or  answer,  and  clear  his  contempts. 
It  18  likewise  often  procured  by  the  plaintiff  to  re* 
move  tiie  defendant  into  the  custody  of  the  Fleet, 
from  some  other  custody,  in  order  to  have  the  bill 
taken  against  him  pro  confesso  for  not  answering ; 
or  to  have  a  sequestration  against  him  for  not 
obeying  a  decree ;  {a)  and  he  may  be  brought  up, 
in  the  latter  case,  while  in  custody  under  sentence 
for  a  misdemeanour.  (Jb)  And  if  the  defendant  is 
in  confinement  under  a  sentence  for  forgery,  he 
may  be  brought  up  on  this  writ,  upon  an  attach- 
ment for  want  of  an  answer,  (c)  But  if  the  plain- 
tiff's object  in  thus  wishing  to  remove  the  defend- 
ant be,  not  in  order  to  take  the  bill  pro  conftsso 
agunst  him,  but  merely  to  charge  him  in  custody, 
that,  when  the  cause  of  his  confinement  is  at  an 
end,  he  may  not  be  released  till  he  has  made  the 
discovery  sought  for,  that  object  may  be  obtained 
merely  by  leaving  the  attachment  with  the 
sheriff,  {d)  If  the  defendant  is  in  custody  upon 
mesne  process,  or  in  execution,  he  is  removed  by 
a  habeas  corpus  cum  causis,  to  be  turned  over  to  the 
warden  of  the  Fleet,  where  he  is  to  remain,  charged 
with  the  several  matters,  with  which  he  stood 
charged  in  the  prison  from  whence  he  was  re- 

(a)  Vide  post.  and  Bea.  78 ;  sed  vide  Rogers 

(6)  Hales  ▼.  Shafto,  2  Dick.  v.  Kirkpatrick,  3  Ves.  573. 
711.  (d)    Johnson    v.    Aylet,    2 

(c)  Moss  V.  Brown,   1  Ves.  Dick.  658. 

1 
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I'ed.(i7)  But  if  he  is  confined  for  a  niisde-. 
■nour  or  felony,  and  brought  up  for  not  obey- 
la  decree,  he  is  turned  over  to  the  Fleet  pro. 
%ia,  for  the  purpose  of  grounding  an  order  for 
Iquestration  against  him,  and  from  thence  he 
)  be  carried  back  to  tlie  prison  from  whence  he 
lie  with  his  cause.  (A)  » 

■"he  writ  is  obtained  cither  upon  motion  or  pe- 
ftn ;  but  commonly  upon  motion ;  and  is  di- 
|ed  to  the  warden  of  the  Fleet,  niarBhal  of  the 
jj's  Bench  prison,  sheriff,  or  other  person,  in 
ftse  custody  the  defendant  is,  to  bring  into 
rt  his  body,  at  the  return  of  the  writ ;  and  the 
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m  8  day  certain ;  but  there  is  no  limited  time  be- 
tween the  teste  and  the  return ;  nor  between  the 
return  of  one  writ  and  the  issuing  of  anottier :  as 
a  separate  order  must  be  had  for  each  writ,  it  is 
convenient  to  make  the  return  in  term  time,  or 
(xa  a  seal  day,  when  the  succeeding  process  may 
be  immediately  moved  for,  if  the  prior  one  be  not 
obeyed.  Thb  process  is  sei*ved  by  delivering  the 
writ  itself,  under  seal,  to  the  warden,  or  other  per* 
son  in  whose  custody  the  defendant  is  detained, 
and  keeping  a  copy  thereof. 

If  the  sheriff,  after  having  received  this  writ, 
discharges  the  defendant  before  he  has  cleared 
his  contempts,  the  court  will  make  an  order  fiisi 
for  a  commitment  of  that  officer  for  a  contempt, 
which  it  will  afterwards  make  absolute,  if  good 
cause  is  not  shown,  (a) 


SECTION   XII. 

Taking  Bills  Pro  Confcsso. 

If  die  defendant  has  appeared,  and  afterwards 
wilfully  refuses  to  answer,  and  stands  out  all  the 

(a)  Kendal  v.  Barron,  1  Dick.  89. 

1  2 
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losses  of  contempt ;  or  If,  being  in  tbe  custody 
lie  Fleet  upon  any  of  those  processes,  or  in  any 
er  suit,  or  being  in  any  otbcr  prison  under 
Ine  process,  or  in  execution,  obstinately  refuses 
Inswer,  the  bill  may  be  taken  against  hiin  pro 
But  if  he  is  in  the  latter  custody,  he 
it  first  be  removed  from  thence  into  the  Fleet 
l/jfliww  corpus. {a)  But  an  attachment  must 
Issued,  if  he  is  in  custody  on  another  suit,  and 
I  not  necessary  to  wwt  for  the  return. 


Iltbough  a  sequestration  against  a  defendant 
I  nut  answering  has  been  executed,  and  liia 
:  real  estates,  seized  under  it,    still  the 
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lias  not  appeared,  ordered  that  an  appearance 
should  be  entered  for  him,  pursuant  to  the  statute 
of  5  Geo.  II.  c.  25.  (a)  If  the  defendant  should, 
on  being  remanded  to  the  Fleet,  in  order  to  pre- 
vent his  being  brought  up  by  alias  pluries,  remove 
himself  back  to  the  King's  Bench  prison,  the  court 
will  order,  that  if  he  does  not  answer  by  the  time 
an  alias  pluries  would  have  issued,  the  bill  to  be 
taken  pro  cotifesso.  (A) 

Tlie  writ  of  alias  habeas  corpus  does  not  issue, 
except  to  the  prison  of  the  court ;  therefore  a 
decree  pro  confesso  cannot  be  obtained  against 
a  defendant  in  confinement  under  a  criminal  sen- 
tence,  for  when  brought  up  he  is  not  turned 
over  to  the  Fleet,  cum  causis,  as  in  a  civil  case, 
but  he  must  be  returned  immediately,  (c) 

A  bill  may  be  taken  pro  confesso,  though  an 
answer  is  put  in,  if  it  is  reported  insufficient,  it 
being  then  as  no  answer  ;  (d)  or,  although  there 
is  a  demurrer  to  the  bill,  which  is  overruled,  (e) 
or  though  there  is  a  sufficient  answer  to  the  bill, 
if  the  bill  is  afterwards  amended,  but  no  answer 

(a)  See  Hind,  1 10.  (d)  4  Vin.  Abr.  446 ;  2  Atk. 

(()  Peodefgrast  y.  SaubergDe,  24 ;  Attoroey  General  v.  Young, 

2  Dick.  535 ;  Sturges  r.  Brown,  3  Ves.  209.     Sed  vide  Haw- 

2  Mer.  51 1.  kins  t.  Crook,  2  P.  W.  556. 

ifi)  Moss  T.  Brown,  1  Ves.  (ej  Harr.  Cha.  Pract,  1808, 

and  B.  a06.    See  2  Dick.  535.  p.  154. 
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lut  in  to  the  amendments ;  in  which  case  the 
Iwill  be  taken  pro  coufesso  generally,  and  not 
\o  the  amendments  only,  the  record  being 
Ire ;  (rt)  and  to  prevent  this  decree,  not  only 
Bt  the  answer  be  put  upon  the  file,  but  a  receipt 
I'll  for  the  costs  ;  if  it  is  not,  a  motion  should 

t  be  made,  that  the  answer  should  be  taken  off 
Ifile  for  irregularity,  {b)  But  this  motion  will 
1  be  granted,  if  the  plaintiff  has  taken  an  office 

f  of  the  answer,  (c) 


there  be  only  one  defendant,  and   he  is  in 
lody,  the  bill  may  be  taken  pro  conjesso  upon 
the    clerk  in    court    attending  with  the 
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tificate  from  the  six  clerk  of  that  fact,  and  that  he 
is  still  in  contempt.  If  it  appears  that  the  de- 
fendant went  armed,  to  prevent  the  process  from 
being  served  on  him,  so  that  the  sheriff's  officer 
conld  not,  without  danger,  execute  them,  this 
will  be  considered  as  equivalent  to  absconding,  (a) 
However,  this  order  for  setting  down  the  cause 
for  taking  the  bill  pro  confosso,  may  be  afterwards 
^acharged  by  the  defendant  on  a  reasonable 
ground  of  indulgence,  if  the  delay  has  not  been 
extravagantly  long,  and  upon  payment  of  costs ;  {U) 
but  not  merely  on  payment  of  costs,  and  an  offer 
to  put  in  an  answer,  without  stating  what  answer 
is  intended  to  be  put  in,  particularly  where  the 
defendant  has  resisted  process  two  years,  (c)  nor 
cm  merely  putting  in  an  answer,  {d^  If,  however, 
the  plaintiff  accepts  the  answer,  it  is  a  waiver  of 
the  process ;  (e)  after  the  cause  has  been  set 
<bwn,  in  order  to  obtain  the  decree  pro  confcsso, 
it  may  be  advanced  on  motion.  (/) 

The  decree  for  taking  the  bill  pro  confesso  is 
pronounced  by  the  court,  the  plaintiff  not  being 

(a)   Daris  v.  Davis^  2  Atk.  {d)  Williams  ▼.  Thompaon, 

«K  2  Bro.  C.  C.  279. 

(6)  Williams  v.  Tbompsoo,  (e)    Hearne  y.   Ogilvie,    11 

8  Bfo.  C.  C.  279  and  280.  Vcs.  77. 

(c)  Hearne   t.    Ogilvie^    11  (/)  Hart  v.  Ashton,  1  Madd. 

Ves.  77.  175 ;  Bolton  ▼•  Gbssford,  there 

cited. 
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Itlcd  to  take  such  decree  as  he  can  abide  by,  as 
case  of  default  of  the  defendant  at  the 
Kng.  (fl) 


his  decree,  when  made  in  the  ordinary  course, 
■  appearance,  is  just  the  same  as  any  other 
rce  of  the  court,  and  cannot  be  impeached 
literally,  but  only  upon  a  bill  of  review,  or  a 
Ito  set  it  aside  for  fraud.  (A)  Under  a  decree 
Iceount  made  upon  taking  a  bill  pro  confesso 
lust  a  defendant  who  has  appeared,  but  has 
I  answered,  he  cannot  attend  the  Master  with- 
I leave  of  the  court:  but  leave  to  attend  will  be 
the    sequestration    discharged,  upon 
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an  order  fixing  a  day  for  his  appearance,  a  copy  of 
which  is  to  be  inserted  in  the  Gazette,  and  pub- 
lished in  the  parish  church  of  the  defendant,  and 
posted  in  the  public  places  in  the  statute  men* 
tioned;  and  if  the  defendant  does  not  appear 
within  the  time  limited  by  the  order,  the  court 
may  order  that  the  plaintiff's  bill  be  taken  pro 
cottfesso,  and  make  such  decree  as  shall  be 
thought  just,  and  issue  process  to  compel  the 
performance  of  it ;  and  the  court  may  order  the 
plaintiff  to  be  paid  his  demands  out  of  the  estate 
sequestered,  according  to  the  decree,  the  plaintiff 
giving  security  to  abide  such  order  touching  the 
restitution  of  the  estate,  as  the  court  shall  make 
upon  the  defendant's  appearance;  but  in  case 
such  plaintiff  shall  refuse  to  give  security,  then  to 
remain  under  the  direction  of  the  court,  until  the 
defendant  appears  to  defend  such  suit.  And  if 
the  defendant  be  brought  into  court  upon  habeas 
corpus,  and  shall  refuse  to  enter  his  appearance, 
&e  court  may  enter  it  for  him,  and  such  proceed- 
ing may  be  thereupon  had,  as  if  the  party  had 
actually  appeared.  Persons  out  of  the  realm,  or 
absconding  in  manner  aforesaid,  at  the  time  such 
decree  is  pronounced,  if  they  become  publicly 
mible  within  seven  years  after  the  decree,  shall 
be  served  with  a  copy  of  the  decree,  and  in  case 
of  death,  their  heirs,  &c.  If  persons  so  served 
with  a  copy  of  such  decree  shall  not,  within  six 
months  of  such  service,  petition  for  a  rehearing  of 
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I  cause,  the  decree  to  be  absolutely  confirmed, 
bar  all  claiming  by  them  ;  but  a  defendant, 
hin  six  months  after  such  service,  or  not  being 
lerved,  within  seven  years  after  such  decree,  on 
Itioning  for  reliearing,  and  giving  security  for 
Ms,  is  to  be  admitted  to  answer,  and  the  cause 
I'd  again  ;  the  act  not  to  affect  persons  beyond 
I,  unless  it  shall  appear  by  affidavit  that  such 
Ions  had  been  in  England  within  two  years 
t  before  the  sii/ipceua  issued. 


■  the  minister  of  the  parish  prevents  the  order 
Ithe  defendant's  appearance  from  being  pub- 
Id,    the    minister    is    indictable    for    a   con- 
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oecessi^  of  his  being  brought  into  court  by 
habeas  corpus^  in  order  that  appearance  might  be 
entered  for  him  upon  his  refusal,  but  the  plaintiff 
must  proceed  in  the  method  pointed  out  by  the 
ftbove  statute,  (a)  It  is  proper  also  to  observe, 
that  where  the  bill  is  sought  to  be  taken  pro 
cottfcMo  against  an  absconding  defendant,  there 
must  be  an  affidavit,  according  to  the  requisition 
of  the  eighth  section,  that  the  defendant  had 
been  in  England  within  two  years  before  the  sub^ 
pema  issued  ;  merely  stating  in  the  affidavit  that 
the  defendmit  was  abroad,  and  that  he  absconded 
to  avoid  being  served  with  process,  is  not.  suf- 
ficient, {b)  It  seems  also  that  it  is  not  sufficient 
#>r  the  party,  who  makes  an  affidavit  of  the  de- 
fendant's absconding,  to  say  that  he  was  informed 
and  believed  that  the  defendant  went  abroad  to 
avoid  being  served  with  the  process  of  the  court ; 
the  affidavit  must  state  by  whom  tiie  party 
deposing  received  such  information,  (c) 

This  statute  extends  to  bills  of  revivor,  although 
there  appears  for  some  time  to  have  been  a  doubt 
whether  it  did.  (d)  It  seems  that  a  decree  pro 
confesso,  under  this  statute,  may  be  opened  upon 
evidence  of   the  derangement   of   the    defend- 


.   (a)  Apott.  3  Atk.  690.  (c)  Banimrd,  401  and  403. 

(6)  Neale  v.  Morris,  5  Ve».         {d)  Anon.  3  Atk. 690. 
1.   SedTideAnon.2Ve8. 188. 
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;  but  his  own  affidavit  of  that  fact  is  not 
Icient.  (a) 

lilt  with  respect  to  persons  having  privilege  of 

liament,   bills  may  be   (by  a  late  act  of  par- 

lient)  (b)     taken    pro    co/>fesso    against   them, 

■  they  have  stood  out  to  the  return  of  process 

sequestration  against    them  for  enforcing  an 

learance,  without  the  necessity  of  showing  that 

I  defendant  absconds  to  avoid  the  process  of 

leourt ;  that  statute  enacting,  that  upon  pro- 

ing  the  return  of  such  sequestration,  the  court 

,  on  the  motion  or  other  application  of  the 

appoint  u  clerk  in  court  to   enter  an 
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mfesso,  and  th^  court  shall  make  such  order, 
unless  the  defendant  shall,  within  eight  days,  on 
being  served  with  such  order,  show  good  cause  to 
the  contrary  ;  and  after  the  said  order  has  been 
pronounced,  the  bill  shall  be  read  in  any  court  of 
law,  as  evidence  pf  the  facts  therein  contained,  in 
the  same  manner  as  if  admitted  to  be  true  by  the 
answer.  This  section  of  the  act,  according  to  the 
case  of  Jones  v.  Davis,  (a)  decided  by  Lord  Eldon, 
is  confined  to  bills  for  a  discovery  only.  But  in 
a  subsequent  case  of  Logan  v.  Grant,  {b)  before 
Sr  Thomas  Plomer,  V.  C,  his  honour  decided 
that  this  section  was  not  confined  to  bills  of 
fiscovery  only,  but  extended  to  bills  praying  re- 
lief observing  that  there  must  be  some  misappre- 
hension of  what  the  Lord  Chancellor  had  said,  (c) 


SECTION    XIII. 


Contempts. 


Having  considered  the  several  processes  of 
contempt  distinctly,  I  shall  now  make  some  ob- 
servations on  contempts  in  general.  Whether  a 
libel  be  public  or  private,  the  only  method  to 
proceed  is  at  law,  this  court  having  no  jurisdiction 


(o)  17  Vee.  368.  (c)  Coryy.OertckeD,2  Madd. 

(&)  2  Madd.  626.  43. 
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Bss  it  be  a  contempt.  («)  Tliere  are  three' 
s  of  contempts  ;  one  kind  of  contempt  is  scan- 
ng  tlie  court  itself.  There  may  be  likewise 
intenipt  of  this  court  by  arresting,  and  acting' 
Iriously  towards,  persons  who  are  under  the  im- 
liate  prosecution  of  tlic  court.  There  may  be 
1  contempts  by  attempting  to  obstruct  the 
■■se    of  justice    to    be    administered    by    the- 

lt.(i) 


inder  tlie  first  class,  are  comprehended  those 
■enipts  whicli  are  committed  before  the  court 
|f ;  such  as  insults  otFered  to  the  judge  ;  or  in- 
of  the  judicial  proceedings;    beating 
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Thos,  if  a  plaintiff  is  arrested  in  going  to  put  in 
his  answer^  (a)  or  in  his  return  from  attending  a 
motion  against  him  in  the  cause,  (b)  or  on  his  re-« 
turn  from  his  examination  before  the  Master,  (c)* 
or  from  attending  an  arbitrator  under  an  order  of 
the  court,  (d)  the  court  will,  on  examining  the  par- 
ties personally,  and  not  by  affidavit,  discharge 
them  from  the  jorrest,  and  subsequent  detainers  in 
other  actions,  (e)  If  a  witnessy  going  to  make  an 
affidavit  before  a  Master,  is  arrested,  this  court 
will  discharge  him.  (/)  A  person  also  attending 
t  commission  of  bankruptcy  without  summons^ 
swearing  that  he  was  a  material  witness,  and  not 
contradicted,  will  be  protected  from  arrest  while 
remaining,  though  having  left  the  room  by  order 
&r  a  separate  examination.  (^)  The  court  will 
order  him  to  be  discharged  immediately,  in  the 
first  instance.  Application  at  the  bar,  by  the 
party,  without  petition,  is  the  proper  form ;  and 
the  court  will  not  give  time  to  answer  the  affida-^ 
vit.(A)  A  solicitor  likewise,  on  his  returning 
from  attending  his  clients*  business  in  court,  (i)  or 

(a)  I  Cha.  Rep.  217.  7  Yes.  (/)  Per  Lord  Eldon,  in  List's 

314.  caee,  2  Ves.  and  B.  374. 

(Jb)   Bromley  v.  Holland,  5  (g)  Ex-parte,  Byne,   1  Ves. 

Ves.  2.    Harr.  Cha.  158.  and  B.  316. 

(c)  Sidgier  ▼•  Birth,  9  V.  69.  (h)  Ibid.  324. 

(d)  Moore  ▼.Booth,  3  VeB.350.  (t)    Gascoygne's    case,     14 

(e)  Bromley  v.  Holland,   5      Vee.  183. 
Ves.  2. 
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attending  the  Master's  office,(a)  is  protected 
arrest ;  and  may  be  discharged  therefrom 
a  viva  voce  examination  of  himself,  and  the 
r,  taken  on  oath  before  the  Lord  Chancellor, 
jh    sitting   in    bankruptcy;  the  Chancellor 
elf  administering  the  oath,  in  conseqxicnee  of 
.bscnce  of  the  register.  (A)     Although,  where 
:ontempt  is  not  wilful,    the   court  will   not 
ih  tlie  party  making  the  arrest,  yet  it  is  a 
that  a  person  arrested,  who  ought  not  to 
been  arrested,  is  entitled  to  be  discharged  at 
;xpcnse  of  the  person  who  arrested  him.(c) 

ith  respect  to  alleged  deviations,  perhaps  the 
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sary  refreshment  as  this  ought  not  to  be  looked 
upon  as  a  deviation,  so  as  to  cancel  the  defendant's 
privilege  redeundo.  (a)     So  where  a  witness,  hav- 
ing attended  a  trial  at  Winchester  assizes,  which 
vere  over  on  Friday,  about  four  in  the  afternoon, 
was  arrested  about  seven  on  Saturday  evening,  as 
8be  was  going  home  in  a  coach  to  Portsmouth ; 
the  court  held,  she  ought  to  be  discharged,  her 
protection  not  being  expired,  and  that  a  little  de- 
viation, or  loitering,  would  not  alter  it.  (b)     In  the 
case  of  Sidgier  v.  Birch,(c)  the  defendant,  who  was 
preparing  to  put  in  his  examination  before  the 
Master,  finding  it  necessary  to  see  a  deed  in  the 
hands  of  a  hostile  party,  but  in  the  presence  of 
his  (the  defendant's)  solicitor,  engaged  to  meet 
his  solicitor  at  three  o'clock ;  though  the  defend- 
ant was  punctual,  the  solicitor  did  not  come  till 
five  o'clock,  when  it  was  too  late  to  finish  the  bu- 
siness:   the    defendant  was   returning  home  to 
Hampstead  to  look  after  other  papers,  when  he 
was  arrested  in  Holbom  ;   Lord  Chancellor  Eldon 
cUscharged    the  defendant;    his   lordship,    after 
alluding  to  the  cases  of  stopping  to  take  refrcsh- 
inent,  and  necessary  deviations,  as  to  look  to  ac- 
count books,  said,  that  the  question  in  these  cases 
rfways  is,  whether  the  man  was  bonajide  engaged 
^  the  business  he  was  called  upon  to  execute ; 

(a)  2  Black,  1113.  (c)  9  Ves.  69. 

WGab.Ca8.K.B.  308. 

K 
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I  that  he  should  be  %'ery  unwilling  to  apply  that 
iciple,  where  the  party  has  not  been  examined, 
1  to  hold  that  he  might  travel  about  a  fortnight 
lirovide  information.  To  these  cases  it  may 
■iroper  to  add,  that  although  a  father  has  an 
loubtcd  right  to  the  guardianship  of  his  chil- 
,  and  if  he  can  in  any  way  gain  them,  he  is  at 
tty  so  to  do,  provided  no  breach  of  the  peace 
lade  in  such  attempt ;  yet  tliey  must  not  be 
|n  away  by  him,  in  returning  from,  or  coming 
Ihis  court ;  and  it  will  be  a  contempt  in  any 
Bon  offering  to  do  so.  {a) 
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brought  to  the  attention  of  the  court  by  the  guar* 
diao^  or  next  friepd^  who  files  the  bill  above  al- 
luded to.  All  parties  above  referred  to^  together 
with  the  parson  who  performs  the  eeremonyj  (if 
he  is  within  the  jurisdiction,)  will  be  ordered  into 
court,  (tf)  But  if  the  clergyman  does  not  appear 
to  b^ve  been  at  all  concerned  in  the  contrivance 
of  this  wrongful  act,  ai)d  is  ignorant  of  the  fact, 
that  the  party  was  a  ward  Qf  the  court,  he  is  not 
guilty  of  a  contempt ;  {b)  and  being  entirely  ex« 
eulpated,  will  be  discharged,  with  costs  out  of  the 
in&nt*8  estate,  (c)  As  a  peer  i^  not  liable  to 
eommitment  for  a  contempt,  the  court  has  ordered 
a  sequestration  uisi^  in  the  first  instance,  against 
hin),  in  marrying  of  a  ward,  {d)  An  abortive  en- 
deavour to  ifiarry  a  ward  of  the  court,  is  a  con- 
tempt, {e)  The  punishment  of  the  contempt  will 
of  course  depend  upon  the  circumstances ;  and  it 
is  con^petent  to  the  court  not  to  confine  itself  to 
a  caiumitment  for  a  contempt,  but,  in  a  case  calling 
ht  a  severer  punishment,  to  direct  prosecutions  of 
various  kinds ;  in  some  instances  for  a  conspiracy ; 
in  others,  for  another  offence  of  another  descrip- 
tion.  (/)    In  one  case,  the  principal  contriver  of 

(a)  Herbert's  case,  3  P.  W.  (d)  Eyre  v.  Shaftesbury,  2 

115.  P.W.  109. 

(6)  More  y.  More,  2   Atk.  (e)  Warter    v.    Yorke,     19 

58.  Ves.45l. 

(c)  Warter  v.  Yorke,  19  Ves.  (/)  Ball  v.   Coutte,   1  Ves. 

451.  and  B.  297. 

K  2 
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Imarriagc,  a  magistrate,  and  a  barrister,  was, 
|?r  tlie  circumstances  (the  ward,  who  possessed 
ige  fortune,  having  been  married  to  a  watch- 
ler),  committed  for  the  contempt,  dis-barred, 
Istruck  out  of  the  commission  of  the  peace; 
Bthc  husband  was  also  committed  for  a  con- 
Bit,  (rt)  In  another  case,  where  the  marriage 
\  ward  of  the  court  liad  been  effected  by  the 
land,  falsely  swearing  that  she  was  of  age, 
gli  only  fourteen  )-cars,  and  she  evidently  ap- 
led  under  age,  the  clergyman  was  reprimanded 
Brdingly,  and  the  husband  was  committed, 
1  a  direction  that  lie  should  be  prosecuted  j  and 
gly  indicted  for  a  misdemeanour. 
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mit  of  bis  living  within  the  rules.  But  there  are 
several  of  Lord  Hardwicke's  orders,  committing 
the  party  to  close  confinement,  {a)  And  even  the 
personal  attendance  in  the  court,  of  the  husband, 
has  been  dispensed  with,  where  he  could  not  at* 
tend  without  difficulty,  and  commitment  would  be 
the  cause  of  serious  injury  to  him  in  his  profession, 
as  a  military  officer,  and  upon  an  offer  to  execute 
a  proper  settlement,  to  be  approved  of  by  the  Mas* 
ter.  (A)  But  the  court  will  not  discharge  the  hus- 
band until  a  settlement  is  made ;  (c)  but  in  a  case, 
where  the  husband  was  in  the  armv<  he  was  dis- 
charged,  upon  an  undertaking  to  lay  proposals 
before  the  Master  ;(^)  and,  in  a  subsequent  case^ 
upon  the  authority  of  Stackpolc  v.  Beaumont,  he 
was  discharged,  upon  an  undertaking  to  execute 
a  settlement,  although  the  same  circumstance  did 
not  occur,  (e) 

The  court  directs  a  reference  to  enquire,  if  the 
parties  have  or  have  not  contracted  a  valid  mar- 
liage,  and  to  receive  proposals  for  a  settlement.(y) 
Lord  Eldon,  in  the  case  of  Ball  v.  Coutts,  observes^ 

(a)  See  Bathant  v.  Murray,  (d)  Stackpole  v.  Beaumont, 

8  Ves.  79.  3  Ves.  92. 

(6)  Green  v.  Pritzler.  Ambl.  (e)  Winch  v.  James,  4  Ves. 

602.  386-7. 

(c)  Bathurst  v.   Murray,    8  (/)    Waiter    v.  Yorke,  19 

Ves.  79.    MiUet  y.  Rouse^  7  Ved.  454* 
Ves.  419. 
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I  if  a  beggar  marries  a  ward  of  the  court  for 
■  sake  of  the  fortune,  the  court  has  been  in  the 
It  of  not  permittini,'-  him  to  touch  that  fortune 
Ih  was  his  object  ;  but  it  has  never  gone  to 
jlength,  that  if  this  species  of  indiscretion  has 
Birred,  whicli  the  court  must  punish  by  com- 
nent,  but  which  brings  persons  together  of 
tl  rank  and  fortiine,  and  as  considerable  a 
lement  is  made  by  one  as  by  the  other,  no 
lition  is  to  be  given  to  an  equivalent  provisioil 
le  by  the  husband  for  tlie  wife  and  issue.  Itl 
■ch  V.  James,((7)  the  whole  of  tlie  wife's  fortune 
I  settled  to  the  separate  use  of  the  wife  for  life, 
power  to  settle  the  interest  of  a  moiety  of 


countant  Gteneral^  where  it  would  be  safe,  And  that 
a  trust  should  be  declared  for  the  separate  use  of 
the  wife  for  life,  to  be  paid  to  her  from  time  to 
time,  and  not  by  way  of  anticipation,  during  her 
life ;   after  her  decease,  the  capital  to  go  among 
the  children  of  this  or  any  other  matriage ;  and 
if  she-  dies  without  issue,  in  the  life  of  the  hus- 
band, then  according  to  her  appointment  by  will, 
and  in  default  of  appointment,  to  her  next  of  kin. 
In  this  case,  the  court  refused  to  give  the  hus- 
band his  costs ;  but  the  costs  of  all  other  parties 
to  come  out  of  the  fund.     But  in  the  subsequent 
case  of  Bathurst  v.  Murray,  {a)  the  husband  was 
treated  with  greater  indulgence ;  the  wife^s  pro- 
perty was  800/.  a^year  ;  the  husband  was  allowed 
to  have  160/.  a-year,  during  the  coverture,  with 
t  power  to  the  wife  by  will,   to  increase  this 
aaniuty  to  300/. ;  but  in  case  of  her  death,  in  the 
life  of  her  husband,  above  twenty- one,  without 
i«ae  and  without  appointment,  her  property  to 
go  to  her  next  of  kin,  exclusive  of  her  husbwd. 
Lord  Eldon  observed,  that  there  could  not  be 
mtiGh  expectation  of  happiness,  where  the  hus^ 
band  had  nothing,  and  the  wife  had  the  absolute 
eontrol  over  the  property.     In  the  case  of  Chas- 
amng  v.  Parsonage,  {b)  where  the  conduct  of  the 
husband  was  attended  with  aggravating  circum- 
stances, the  court  refused  to  direct  that,  out  of  the 

(a)  8  Ves.  78.  (6)  5  Ves.  15. 
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contempt  of  the  same  nature,  may  be  mentioned 
the  ease  of  a  printer  of  a  journal^  who  had  pub- 
lished a  libel  in  one  of  his  journals,  against  the 
Commissioners  of  Charitable  Uses,  acting  at  a 
particular  place,  calling  his  advertisement  ^^  a  hue 
and  cry  after  a  commission  of  charitable  uses;"" 
the  court  committed  him.  (/z)  As  an  additional 
ground  for  the  court's  interference  in  this  sort  of 
case.  Lord  Hardwicke  considered  persons  con-> 
cemed  in  the  business  of  a  court,  as  being  under 
its  protection,  {b)  A  similar  contempt  to  the 
three  last,  is  attempting  to  prejudice  mankind, 
and  consequently  the  court,  with  regard  to  the 
merits  of  a  cause  before  it  was  heard ;  thus,  it 
would  be  a  contempt  for  a  party  in  a  cause  to 
pnnt  and  publish  his  brief  before  the  cause  came 
on  to  be  heard,  (c)  It  seems  that  it  is  illegal  to 
publish  part  of  a  depending  cause,  (d) 

m 

It  has  been  seen  that  in  many  of  the  contempts 
above  referred  to,  the  mode  of  proceeding  is  by 
applying  to  the  court  that  the  contemptuous  per* 
sons  may  be  committed.  According  to  Lord 
Clarendon's  orders,  (e)  where  oath  is  made  of 
beating  the  party  serving  the  process  or  orders  of 
the  court,  (but  without  saying  by  how  many  wit- 

(a)2Atk.47l.  (i)    Deacon  v.  Deacon,   2 

(b)  Ibid.  Russell,  607. 

(c)  2  Atk.  471.  (e)  Beam.  Cha.  204. 


Cvntempis. 

pes,)  or  where  an  nffidavlt  by  two  witnesses  is 
,  of  the  scandftlous  or  contemptuous  words 
Inst  the  covirt,  or  its  process,  the  party  otfeiid- 
I  is  to  be  eommittcci  upon  motion,  without  any 
lier  examination.  But  it  seems  that  the  fact 
lie  beatinar  to  warrant  this  very  summary  pro- 
King,  must  be  proved  by  two  witnesses,  as  well 
lie  other  sort  of  contempts  ;  for  Lord  Hard- 
fee,  in  a  case  before  him,  wlicre  not  only 
Itcmptuous  languag-c  was  used  rcKpecting  tho 
less  of  tlie  courts  but  the  person  serving  ik 
1  severely  beaten,  as  the  offence  was  proved 
by  one  witness,  that  judge  would  make  A 
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All  processi^s  of  contempt,  are  to  be  made  out 
in  the  county  where  the  party  prosecuted  is  resi- 
detit,  unless  he  shall  be  in  or  about  London,  when 
it  may  be  made  out  in  the  county  where  he  then 
18.  (n)  In  those  cases,  where  the  party  jis  not 
committed  in  the  first  instance,  after  the  party  is 
brought  in,  or  appeared  gratis,  the  prosecutor, 
upon  notice  thereof,  files  interrogatories  for  his 
examination ;  and  the  court  will  hasten  the  filing 
of  them^  and  order  them  to  be  filed  within  four 
days,  or  the  party  be  discharged.  (6)  And  this 
practice  seems  formerly  to  have  prevailed  in  ordi- 
nary contempts,  as  well  as  when  they  consist  of 
contumelious  expressions  against  the  process  of 
the  court,  as  for  not  appearing  and  answering,  (c) 
And  after  appearance  and  interrogatories  filed, 
the  party  is  not  to  depart  before  he  is  examined, 
without  leave  of  the  court,  (d)  But  if  a  contempt 
is  prosecuted  against  one  who  is  unable  to  travel, 
or  against  many  persons,  who  are  servants  and 
workmen,  who  live  afar  oflF,  a  commission  may  be 
had  to  examine  them,  (e)  If  the  party  prosecuted 
for  a  contempt,  denies  it  on  his  examination,  or  it 
does  not  clearly  appear  by  his  examination,  the 
prosecutor  may,  if  necessary,  take  out  a  commis- 

(a)  Beam.  Cha.    Ord.    61      well's  Commissioners.     Beam, 
and  199.  Cha.  Ord.  200,  in  note. 

(b)  Wy.    Pract    Reg.    136.         (c)  Wy.  Pract.  Reg.  137. 
See  the  Orders  of  Oliver  Crom-         (d)  Beam.  Cha.  Ord.  200. 

(e)  Ibid.  203. 
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of  course,  to  prove  the  contempt ;  the  party 

Iceuted   may   eross-cxamUie   witnesses,    and, 

1  leave  of  the  eourt,  examine  witnesses  of  his 

.  (a)     After  these  proceedings,  the  court  will 

Ide  whether  a  contempt  has  been  committed 

lot,  or  will  sometimes  refer  it  to  a  Master,  to 

whether   tlie    contempt    be    confessed    or 

ted,  or  not;  in  which  ease  the  Master,  in  his 

lificate  thereof  made  to  tlic  court,  is  likewise 

Issess  and  certify  the  costs  to  either  party,  as 

:;  shall  be  cause,  without  other  order  or  motioa 

Ithat  purpose,  (b) 


(a)  Beam.  Cha.  Ord.  202. 


(&)  Ibid.  203. 
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PB0CBBD1NG8   BY   DEFBNDANT   PRBVIOUS   TO,    AND 
THB  MODB  OF  PUTTING  IN^  HIS  DEFENCE. 

Bff  whom  a  Suit  may  be  Defended ;  Appearance;  Reference  of 
a  Bill  for  Scandal  and  Impertinence ;  Demurrer ;  Plea  ; 
Answer;  Disclaimer, 


SECTION   I. 


By  wham  a  Suit  may  be  Defended. 

When  the  interest  of  the  crown,  or  of  those 
^hose  rights  are  under  its  particular  protection, 
^  charities,  is  concerned  in  the  defence  of  the 
8wit,  the  King's  Attorney  General,  or,  during  the 
vacancy  of  that  ofiSce,  the  Solicitor  General,  must 
^  made  a  defendant.  And  the  Queen's  Attorney 
or  Solicitor  seems  to  be  necessary  to  defend 
*^^r.  (a)  But  these  officers  of  the  crown,  are  not 
subject  to  the  same  rules  as  a  common  defendant. 

(a)  Mitf.  93, 94. 


By  whom  a  iSuil  may  be  Defended. 

ill  against  the  Attorney  General,  instead  of 
g'  process  against  him,  it  prays  that  he  may 
;■  it,  upon  his  being  served  with  an  ofBce 
f  the  bill.     The  plaintiff  must  accordingly 
e  this  to  be  done,  at  the  same  time  that 
ficer  is  attended  with  a  subpcena.     If  the 
cy  General  declines  to  appear  or  to  answer, 
icess  issues  against  him  for  a  contempt,(a) 
ill  the  court  make    any    order  on  him  to 
.  {b)     But  there  are  instances  in  the  Court 
chequer,    where    the    Attorney    General, 
delayed  to  put  in  his  answer  beyond  a 
able  time,  the  court  appointed  a  short  day 
11  to  answer  the  bill,  or,  in  default,  that  it 
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Bodies  politic  and  corporate,  and  persona  of  full 
age,  not  being  married  women,  nor  idiots,  nor 
lunatios,  defend  a  suit  by  themselves.    A  married 
woman  generally  defends  a  suit  jointly  with  her 
husband  ;  but  there  are  cases,  where  by  leave  of 
the  court,  she  may  defend  a  suit  separately  from 
her   husband,  and   without    the   protection    of 
another.    Thus,  if  she  claims  an  interest  in  the 
subject  matter  of  the  suit,  in  opposition  to  the 
husband,(a)  or  if  she  cannot  in  conscience  eon-r 
ftent  to  the  answer  drawn  up  by  the  husband,(i) 
the  court  will  make  an  order  that  she  should  be 
sllowcd  to  defend  the  suit  separately  from  her  hus-^ 
band ;  but  she  must  first  obtain  this  order ;  without 
it,  her  answer  will  be  suppressed,  (c)   However,  in 
a  case  where  her  answer  was  deliberately  put  in 
by  her,  iinthout  her  husband's  consent,  and  was 
replied  to,  the  court  refused  to  set  it  aside  for 
want  of  such  order,  (fi^     But  where  a  husband  and 
wife  join  in  a  suit  as  plaintiffs,  or  answer  as  co- 
defendants,  it  is  to  be  considered  as  the  suit  or 
defence  of  the  husband  alone,  and  that  it  will  not 
prejudice  a  future  claim  by  the  wife  in  respect  of 
her  separate  interest,  (e)    And  if  the  husband 
brings  a  bill  against  his  wife,  it  is  admitting  she 
is  a  ftm^  sole,  and  she  must  put  in  an  answer  as 

(a)  Mitf.   a5.     Wybuni    v.         (d)  Chandoe    r.    Talbot,   2 

Bkwnt,  1  Dick  155,  P.  W.  370. 
(6)Ex-pttJteHal8aiD,2Atk.49.        (e)  Hugbea  ▼.  Evaaf,  1  Sim. 

(c)  Mitf,  95,  note.  and  Stu.  185,  188. 
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ject  matter  of  the  suit.  If  the  infant  resides 
within  twenty  miles  of  London,  the  guardian  is 
appointed  by  the  court;  for  which  purpose,  the 
infEtnt,  and  the  person  intended  to  be  appointed 
guardian,  personally  attend  the  court ;  when  such 
person,  if  no  well-founded  objection  is  made  to 
him,  is  appointed  guardian  to  the  infant  to  defend 
the  suit.  If  the  infant  resides  above  twenty  miles 
from  London,  the  guardian  is  appointed  by  com- 
mission, under  which  any  two  of  the  persons,  to 
whom  the  commission  is  directed,  upon  having 
the  infant  personally  produced  before  them,  may 
appoint  a  proper  person  to  be  his  guardian  for  the 
above  purpose,  which  appointment  they  certify 
to  the  Lord  Chancellor.  There  is  a  case  where 
the  father  of  the  infant,  who  resided  abroad,  was 
assigned  his  guardian,  to  take  his  answer,  on 
motion  without  commission,  the  plaintiff  consent- 
ing ;(«)  but  in  another  subsequent  case,  when  the 
same  sort  of  motion  was  made,  the  court  said  a 
commission  must  go.  (b)  But  the  court  will  dis- 
pense with  the  presence  of  the  infant,  and  appoint 
a  guardian,  upon  an  affidavit  of  the  infant's  ina- 
bility from  illness  to  travel,  (c)  The  order  for 
appointing  the  guardian,  must  be  entered,  served 


(a)  JoDgsmaV.  Pfiel,9  Ves.  (c)  Hill  v.  Smith,  1  Madd. 

357.      •*"  290. 

{h)  Jappen  v.  Norman,  11 
Ves.  563, 
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if  he  lives  above  twenty  miles,  the  cause  is  called  a 
country  cause.  The  defendant,  in  the  first  case, 
if  he  has  been  served  four  days,  excluding  the 
day  of  service,  before  the  return  of  the  subpoena 
has  time  to  appear  until  the  return  day ;  but  if 
served  on  the  return  day,  or  a  day  or  two  before, 
then  four  clear  days  after  the  service ;  so,  if  the 
defendant  resides  in  the  country,  and  is  served 
on  the  return  day,  then  eight  days  after  the  return 
day ;  but  if  he  has  been  served  eight  clear  days 

r 

before,  he  must  appear  on  the  return  day  of  the 
subpoena;  and  if  served  within  eight  days  before' 
the  return  day,  then  he  has  eight  clear  days  from 
the  time  of  service  to  appear  in.  (a)  But  when 
the  subpoena  is  made  returnable  the  last  day  of  the 
term,  the  defendant  is  at  liberty  to  appear  the  first 
return  of  the  term  following,  (i)  \i  X\\t  subpoena 
be  returnable  immediately,  and  the  defendant  is 
served  within  ten  miles  of  London  (the  distance 
to  which  the  writ  is  restricted),  the  defendant 
must  appear  within  four  days,  exclusive  of  the  day 
of  service,  (c)  We  have  seen  that,  by  the  1  st  of 
the  general  orders  of  1828,  a  subpoena  returnable 
immediately,  may  be  obtained  as  well  in  a  country, 
as  in  a  town  cause ;  but  such  subpoena  in  a  country 
cause  is  to  be  without  prejudice  to  the  defendant's 
right  to  eight  days  time  to  enter  his  appearance 


(o)  1  Turn.  Pract  110  and  (6)  Wy.  Pract  Reg.  36. 

in.    Wy.    Pract.    Reg.    36.         (c)  1  Turn,  Pract.  111. 
^am.  Cha.  Ord.  169. 
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crvice  of  stibp<ena.     No  clerk  in  court  is  to 
iny  attachuientj  but  upon  affidavit  of  service 

si(bpa:na.{a) 

course  to  be  taken  by  the  defendant  to 
lis  appearance,  is  cither  by  himself  or  his 
ir,  to  employ  a  clerk  in  court  to  appear  for 
1)0,  thereupon,  lias  a  recourse  to  the  gene- 
1-book,  in  order  to  ascertain  the  name  oftlie 
iTs  clerk  in  court.    The  defendant's  elerk 
rt  then  leaves  with  the  plaintiflTs  clerk  in 
a  note  in  writing,  informing  tlic  latter  of 
fendant's  appearance,  which  is  tlieu  entered  ; 
i-hich  the  deicntlant's  clerk  in  court  goes 

Reference  of  Bill  for  Scandal^  S^c.        15 1 

in  court  appearing  for  another  defendant,  applies 
to  the  plaintiffs  clerk  in  court  to  know  what  clerk 
in  court  appeared  for  the  first-named  defendant ; 
and  an  application  is  accordingly  made  to  that 
clerk  in  court  for  the  bill,  and  an  office  copy  is 
made  of  it. 

If  the  husband  and  wife  are  served  with  a  sub- 
pcfna,  the  husband  must  appear  for  both ;  (a) 
but  if  the  wife  should  appear,  and  appear  alone, 
her  appearance  is  not  absolutely  void,  but  the 
irregularity  may  be  waived  by  her  applying  for  an 
order  to  answer  separately,  (b) 

Where  an  infant  is  defendant,  he  appears  by 
his  guardian. 

SECTION  III. 

Referaice  of  Bill  for  Scandal  and  Impertinence. 

The  defendant,  after  he  has  appeared  to  the 
bill,  is  to  take  an  office  copy  of  it,  and  to  lay  a 
brief  of  it  before  counsel.  If  the  bill,  upon  in- 
spection, is  found  to  contain  scandalous  or  im- 
pertinent matter,  the  defendant  is  entitled  to  have 
the  same  expunged,  (c)     Counsel    drawing  and 

(a)   Wy.    Pract.   Reg.   37.  Orders.     Beam.  Cha.  Ord.  25. 

Cary  35.  92.  1st  of  Lord  Coventry's  Orders. 

(6)TraYereT.Buckle,lVes.386.  Ibid.   70.      Lord  ClarendoB's 

(c)   56th  of  Lord    Bacon's  Ordeia.   Ibid.  167. 
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ng  impel  i;incnt  pleadiiigs,  is  liable,  according 
le  orders  cited  bcIo-«v,  to  pay  costs  of  copy, 
further  punished  as  the  case  shall  merit.  {«) 
:cr  which  is  not  relevant  to  the  object  of  the 
is  impertinent;  but  if  it  be  relevant,  it  will 
be  considered  as  scandalous,  and  the  degree 
flevancy  is  not  material,  (i)    Thus,  if  a  bill 
lied  to  remove  a  trustee,  it  is  not  scandal- 
or  impertinent   to  impute  to  him  any  cor- 
or  improper  motive  in  the  execution  of  his 
;;  but  it  is  impertinent,  and  may  be  sean- 
118,  to  state  any  circumstances  as  evidence  of 
:ral  malice,  (c)     It  is  not  impertinence  in  a  bill 
ate,  by  way  of  amendment,  part  of  the  answer, 
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qucnce  of  this  order,  the  clerk  in  courts  who  filed 
the  record^  attends  with  it  before  the  Master,  who 
strikes  his  pen  through  the  offensive  or  imperti- 
Dent  words,  setting  his  initials  against  the  part  so 
expunged.  But  if  the  Master  reports  that  the  bill 
is  not  scandalous  or  impertinent,  the  party  pro- 
curing the  reference,  pays  the  costs  of  it.  {a)  If 
cither  party  be  dissatisfied  with  the  Master's  re- 
port, he  may  except  to  it,  in  order  to  have  the 
oph^ioQ  of  the  court  on  the  point  in  dispute ;  a 
mode  of  proceeding  which  will  be  mentioned  in  a 
8iib6eqi<ent  chapter.  A  bill  cannot  be  referred 
for  impertinence  after  answer,  or  even  after  sub- 
mitting to  answer,  as  by  praying  for  time,  {b) 
But  it  may  be  referred  for  scandal  at  any  time,  (c) 
in  order  to  preserve  the  purity  of  the  records  of 
the  court. 

SECTION   IV. 

Demurrer. 

If  the  bill  is  free  from  the  objectionable  matter 
mentioned  in  the  last  section,  the  counsel  before 
whom  a  brief  of  the  office  copy  of  it  (which  is 
made  by  the  clerk  in  court  for  the  defendant)  is 
laid,  will  advise  the  defendant,  whether  he  is  to 
demur  or  plead  to  the  bill,  or  to  answer  it,  as  the 
case  may  require.     If  the  defendant's  mode  of  de- 

(a)  Lord  Clarendon's  Ord,      Ferrar  v.  Ferrar,  1  Dick,  173, 
Beam.  Cba.  Ord.  167.  Anon.  5  Ves.  656. 

(&)    Anon.    2    Yes.    63}.         (c)  Ibid. 
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■sts  on  the  bill,  and  on  the  foundation  of 
Iter  there  appaventj  and  demands  the  judgment 
Ihc  court,  whether  tlic  suit  shall  proceed  at  all, 
f  termed  a  demurrer;  if.  on  the  foundaiion  of 
JEW  matter  offered,  it  demands  the  judgment  of 
I  eourt,  whether  the  deCendant  shall  be  coin- 
led  to  answer  further,  it  h  termed  a  pica ;  if  it 
Imiis  to  answer  jDrcnerally  tlie  charges  in  the 
n,  and  demands  the  judgment  of  the  eourt  on 
I  v/hole  case,  made  on  both  sides,  it  is  called 
Bply  an  answer.  («)  Uut  a  defendant  may  de- 
r  to  part  of  the  bill,  plead  as  to  other  part,  and 
iver  as  to  the  residue  ;  and  he  may  put  in  se- 
lite  demurrers  to  separate  and  distinct  parts  of 
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but,  although  the  defendant  may,  as  of  course, 
obtain  orders  for  further  time  to  plead  or  answer, 
yet  such  indulgence  is  not  allowed  to  a  demurrer, 
where  the  party  intends  to  demur  to  the  whole 
bill ;  the  terms  of  the  order  for  time  genei*ally 
being  that  the  defendant  should  have  a  further 
time  to  answer,  plead,  or  demur,  not  demumng 
alone ;  as  it  is  supposed  that  the  defendant  may, 
upon  advice  of  counsel,  upon  sight  of  the  bill 
mly^  be  able  to  demur  to  it.  (a)  But  under  such 
an  order,  he  may  put  in  an  answer  and  demurrer; 
and  although  he  puts  in  a  very  evasive  answer,  he 
will  be  considered  as  having  complied  with  the 
terms  of  the  order  ;  {b)  but  not  so,  if  he  merely 
denies  combination,  (c)  If  a  defendant  has  ob- 
tained an  order  for  time  to  answer  only,  he  cannot 
put  in  a  demurrer  alone,  {d)  nor  answer  and  de- 
murrer ;  (e)  and  where  a  defendant,  after  having 
had  an  order  for  time  to  plead,  answer,  and  demur, 
not  demurring  alone,  and  a  subsequent  peremp- 
tory order  for  three  weeks  further  time  to  answer, 
files  a  demurrer  and  answer,  the  court  will  order 
both  to  be  taken  off  the  file ;  (/)   although  the 

(a)  Beam.  Cha.  Ord.    172.  {d)  Dyson  r.  Beoson,  Coop. 

Taylor  T.  Miloer,  10  Ves.  447.  110;    Kenrick  v.  Clayton,  2 

(6)  Tomkin  v.  Lethbridge,  9  Bro.  C.  C.  214,  2  Dick.  685 ; 

Vei.  179.  Bruce  r.  Alien,  1  Madd.  55^. 

(c)  Lansdown  v.  Elderton,  8  (e)  Taylor  v.  Milner,  10  Ves. 

Ves.  526;    Lee  v.  Fascoe,  2  444. 

Bro.  C.  C.  78.  (/)  Mann  v.  King,  18  Vc«. 

297. 
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Iticc  seems  formerly  to  have  been  to  overrule 
Idemurrcr,  and  to  let  the  answer  stand.  But 
I  course  has  been  departed  from,  because,  by 
I'ruling;  the  dcnuirrer,  it  is  admitted  that  it  was 
lilarly  filed,  («)  A  demurrer  is  not  taken  off  the 
Ijy  tlie  mere  pronouncing  of  the  order  for  that 
therefore  it  is  irregular  for  the  defcnd- 
Ito  file  a  plea  and  answer  before  the  demurrer 
Itually  taken  off  the  file.  (A)  A  demurrer  may 
pled,  though  the  ordinary  time  for  answering 
liut,  provided  it  is  filed  before  process  of  con- 
ut  issued,  (r)  But  it  seems  that  a  defendant 
injunction  bill,  having  suffered  the  in- 
I  go  against  him,  upon  a  detUmus,  the 
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But  the  court  has  permitted  the  defendatot  to 
demuri  even  after  he  has  stood  out  all  pro- 
cess of  contempt  to  a  sequestration,  (a)  But 
the  special  oircumstances  are  not  stated  in  the 
reporti  undet  which  this  indulgence  was  given. 
Aiid  it  is  material  to  state,  that  the  court  will  not, 
after  aia  order  has  been  obtained  for  time  to  answei^ 
only,  ^ve  leave  to  the  defendant  to  demur,  unless 
undei'  special  circumstances,  as  surprise ;  it  not 
being  sufficient  to  show  on  the  merits  of  the  case, 
that  a  demurrer  \ras  proper,  {b) 

A  demurrer  must  be.  signed  by  counsel ;  but  is 
put  in  without  oath,  as  it  asserts  no  fact,  and 
reliM  merely  upon  matter  apparent  upon  the  face 
of  file  bill. 

After  the  draft  of  demurrer  has  heen  settled 
and  Bigded,  it  is  then  fairly  engrossed  upon  parch'^ 
ment,  and  carried  to  the  defendant's  clerk  in 
court  to  be  filed ;  and  within  eight  days  (wh?ch 
mean  office  days)  (c)  after  filing,  it  must  be  en- 
tered with  the  register  in  order  to  be  argued. 
An  order  of  the  9th  July,  1689,  ((/)  directs  that 
pleas  and  demurrers,  &c.,  shall  not  be  entered, 

(a)  Harvey  v.  Matthews,  1      444;  Dodder  r.  Huntingfield, 
Dick.  30.  1 1  Ves.  283. 

(6)  Bruce  ▼.  Aston,  1  Madd.         (c)  Bullock  v.  Eding^on,    1 
556;  Taylor  v.  MUner,  10  Ves.     Sim.  481. 

(d)  Beam.  CluuOrd.  986. 
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lout  a  cerllficatc  first  had  of  the  filing"  of  the 
dcimuTei'j   and   jilca.      But    it    is    said,    io 

[Vs  Cba.  Pract.,  222,  that  such  a  ccrLificate  is, 
llic  present  praciice,  not  required  ;  no  deposit 
Iquisitc  ;  if  the  demuner  is  not  entered  within 
1  above  time,  it  is  overrule;!,  of  eom'se,(«)  and 

l)!ainliff  may  take  out  process  for  forty  shil- 
Is  costs,  and  to  put  in  a  better  answer ;  but 
Idemurrer,  liaving  been  regularly  entered  with 
1  register,  either  side  may  set  it  down  to  be 
lied,  having  previously  obtained  an  order  for 
I  purpose,  by  petition  to  the  Lord  Chancellor; 
I  tlic  order  for  setting  down  the  demurrer  for 

ring,  must  be  brought  to  the  register  at  least 
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rers  and  pleas  which  tend  to  discharge  the  suit 
shall  be  heard  first  upon  every  day  of  orders^  that 
the  subject  may  know,  whether  he  shall  need 
further  attendance  or  not. 

If  the  demurrerji  on  argument  in  court,  be  over- 
ruledy  the  defendant  pays  the  taxed  costs  occasion- 
ed thereby  to  the  plaintiff ;  but  if  it  be  allowed^  the 
plaintiff  pays  the  taxed  costs  to  the  defendant,  {a) 
The  bill  is  then,  if  the  demurrer  is  to  the  whole  of 
it,  out  of  court ;  to  avoid  this,  the  court  has  some- 
times^ instead  of  deciding  upon  the  demurrer,  given 
the  plaintiff  leave  to  amend  his  bill,  paying  the 
costs  incurred  by  the  defendant ;  (6)  and  even 
after  a  bill  has  been  dismissed  by  order,  it  is  in  the 
discretion  of  the  court  to  set  the  cause  on  foot 
again,  (c)  But  if  the  defendant  thinks  that  the 
demurrer  cannot  be  supported,  the  court  will 
permit  him  to  withdraw  it,  on  payment  of  costs  to 
be  taxed ;  and  with  leave  of  the  court,  after  a 
demurrer  to  the  whole  bill  has  been  overruled,  he 
may  put  in  a  demurrer  less  extended,  {d)  It  is 
proper  to  add,  that  if  the  cause  of  demurrer 
assigned  on  the  record  is  not  good,  the  defendant 
may,  at  the  bar,  ore  tenus,  assign  other  cause ;  (e) 

(a)  3Ut  aod  d2d  of  the  ge-  (d)  IMd.  68. 

neral  ordeiB  of  1S28.    See  Poet  (e)  Durdant  v.  Redman,    1 

Thle  "  Corti."  Vera.  78.    Tourton  t.  Flower, 

(6)Mitf.  174.  3  P.  W.  370. 

(c)  Baker  v.Mellisb,  11  Ves. 
72. 
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Ihc  cannot  thus  demur  upon  a  ground,  which 
las  not  made  the  subject  of  demurrer  on  the 
fcrd  ;  as  if  the  demurrer  be  for  a  discovery,  he 
liot,  ore  tains,  demur  to  the  examination  of 
lesses  (k  bote  esse,  (a)  and  much  less  shall  he 
lUowed  to  demur  at  the  bar,  when  he  has  only 
Ided,  and  there  is  no  demurrer  in  court.  (6) 
1  demurrer  is  struck  out  of  the  paper  for  want 
ppcarance,  it  cannot  be  again  set  down  without 
Brder,  which  may  now  be  obtained  by  motion, 
pugh  formerly  such  order  could  only  be  ob- 
Icd  upon  petition,  (r) 
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a  commission  to  take  the  plea^  with  the  same 
time  to  letum  the  commission,  as  is  applicable  to 
answers :  also,  if  he  has  obtained  the  order  for 
time  to  plead,  answer^  or  demur,  or  to  answer 
alone^  {a)  he  is  at  liberty  to  put  in  a  plea  to  the 
whole  bill  within  the  time  given.  And  it  will  be 
sufficient  here  to  say,  that  die  same  rules  which 
are  to  be  attended  to  in  obtaining  orders  for 
time  by  defendants  to  put  in  their  answers^ 
and  with  respect  to  the  signature  of  them,  the 
naming  of  commissioners  to  take  them  in  the 
country,  and  the  mode  of  executing  the  com- 
mission, apply  likewise  to  a  plea  when  put  in 
upon  oath.  But  it  may  be  proper  here  to  observe, 
that  when  the  defendant  is  to  be  sworn  to  his 
answer  and  plea  before  commissioners  in  the 
country,  it  ought  to  appear  distinctly  by  the 
caption^  that  the  defendant  was  sworn  to  the  plea 
as  well  as  the  answer ;  otherwise  the  plea  will  be 
rejected :  (ft)  but  the  court  will  sometimes  permit 
the  caption  to  be  amended,  (c)  If  it  be  taken 
without  oath,  where  it  ought  to  be  taken  on  oath, 
it  is  not  one  of  those  irregularities  which  can  be 
waived  by  the  plaintiff's  taking  a  step  in  the 
cause,  so  as  to  prevent  it  from  being  taken  off  the 
aie.  {d) 

(a)  Roberts   t.  Hartley,    1         (c)  Gilb.  For.  Rom.  94. 
Bfo.  C.  C.  51.  (d)  Wall  v.  Stubbe,  2  Ves. 

(h)  Anon.    Cba.  Ca.  108.     and  Beam.  354. 
OBb.  For.  Rom.  94. 

M 
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pleas,  the  plaintiff  ought  to  procure  a  reference  to 
a  Master^  to  certify  the  truth  thereof ;  and  such 
reference,  and  the  report  thereon^  in  the  case  of  the 
dependency  of  a  former  suit  for  the  same  matter^ 
ought  to  be  procured  within  a  montb|(di)  other- 
wise the  bill  stands  dismissed  ;(^)  and  if  in  any  of 
Aese  cases  the  Master  reports  the  fact  true^  the 
hill  stands  instantly  dismissed^  unless  the  court 
otherwise  orderSf(c)  and  the  plaintiff  pays  five 
pounds  to  the  defendant.  (</)  But  the  Master's  re«» 
port  may  be  excepted  to,  and  the  matter  brought 
on  to  be  argued  before  the  court.  If  either  of  the 
four  above-mentioned  pleas  be,  in  the  opinion  of 
tbe  plaintiff)  defective  in  point  of  form,  or  othenvise^ 
independent  of  the  mere  truth  of  the  fact  pleaded, 
he  may  set  down  the  plea  to  be  argued,  as  in  cases 
of  plea  in  general,  (e)  the  plaintiff  having  entered 
the  plea  with  the  register,  which  it  is  his  duty  to 
do.  (/)  In  the  case  of  outiawry,  if  the  plaintiff 
eimceives  that  it  is  insufficient  in  form,  it  must  be 
entered  by  him  within  eight  days  after  filing  of 
it,  otbenvise  the  defendant  may  take  out  process 
for  five  pounds  costs*  (g*) 


(a)    Lord  Clarondon't  Old.  (d)  Bflftnu.  Cba.  Ord.  177. 

Beam.  Cha.  Ord.  177.    Baker  (e)  Mitf.  243. 

f.Bird,2Ve8.J*672.  (/)  Wy.  Pract,  Reg.  326, 

(A)  Wy,  Pract.  Reg.  329.  330. 

(c)  MitC  243.  (^)  Beam.  Cha.  Ord.  175. 

M  2 


lut  (nAjeet  to  tbe  abone  exeeptioo)  it  is  the 

1  of  the  dcfeB^nt(a>  to  enter  his  plea  with  the 

l^ter  vitkin  eight  days  from  the  filing  of  it,  it 

■Qg  been  ortlered  br  the  court  (fr)  that  all  such 

as  are  grounded  upon  the  substance  and 

r  of  the  matter,  or  extend  to  the  jurisdiction 

'  court,  shall  be  detennined  in  open  court, 

I  for  that  puqxtse  the  defendant  is  to  enter  the 

:-  with  the  register,  'within  eight  days  after  the 

I  thereof,  or  in  default  thereof,  the  same  shall 

lllowed  of  course  as  put  in  for  dclav,  and  the 

ptiff  may  then  take  out  process  to  enforce  the 

odant  to  make  a  better  answer,  and  pay  costs 

i  pounds,  and  then  the  plea  shall  not  after- 
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affidavit  of  his  having  been  served  with  an  order 
to  set  down  the  plea,  be  overruled ;  and  if  no  such 
affida^t  is  produced,  the  plea  will  be  struck  out 
of  the  paper,  and  it  wiil  not  be  restored  unless  an 
affidavit  is  made  by  the  solicitor,  accounting  for 
his  not  being  prepared,  when  the  plea  was  called 
on.  {a) 

If  the  plea  is  allowed  upon  argument,  or  the 
plaintiff  thinks  it,  though  good  in  form  and  sub- 
stance, not  true  in  point  of  fact,  (in  which  latter 
case,  there  seems  no  use  in  setting  down  the  plea 
for  argument,)  he  may  take  issue  upon  it;  where- 
Dpon  the  defendant  must  make  proof  of  the  truth 
of  his  plea  by  depositions,  as  in  case  of  an  answer. 
If  he  fails  in  that  proof,  so  that  at  the  hearing  of 
the  cause  the  plea  is  held  to  be  no  bar,  the  plaintiff 
is  not  to  lose  the  benefit  of  his  discovery  sought 
by  the  bill ;  but  the  court  will  order  the  defendant 
to  be  examined  upon  interrogatories  to  supply  the 
defect.  (A)  But  if  the  defendant  proves  the  truth 
of  the  matter  pleaded,  the  suit,  so  far  as  the  plea 
extends^  is  barred,  (c) 

If  a  pliuntiff  replies  to  a  plea,  before  it  comes  on 
to  be  argued,  this  is  as  full  an  admission  of  tlie 


(a)  Mazarredo  v.  Maitland,         (Jb)  Mitf.  240. 
2Madd.  38.  (c)  Ibid.  241. 


Pka. 

)dnes8  of  the  pin,  in  point  (rf*  fonn,  m  if  It  had 
c  u^ed  and  allowed. (a) 

f  on  arjTiment  the  plea  id  allowed,  the  plaintiff 
■s  the  taxed  costs,  [b)  But  if  commissionerfl 
be  coiintn-  send  up  a  plea  of  outlawn',  in  dis- 
ity,  the  defendant  shall  have  no  costs,  although 
plea  be  allowed,  for  it  might  have  been  put  in 
liout  such  eonimisBion,  and  the  plaintiff  was 

to  the  unnecessary  char^  of  attending  the 
tmission.  (c)  The  suit  is  not  at  an  end  by 
wance  of  plea  :  for  the  plaintiff,  if  he  disputes 

truth  of  the  fact  contained  in  the  plea,  may 
we  ha\-e  seen)  take  is*ue  upon  it. 
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ground  of  defence  seems  to  be  sufficient,  the  court 
will,  at  the  time  it  overrules  the  plea,  give  liberty 
to  amend  it.  {a)  But  the  court  always  expects  ft> 
be  told  precisely  what  the  amendment  is  to  be, 
and  how  the  slip  happened,  before  they  allow  the 
amendment  to  take  place,  {b)  The  defendant  may, 
if  he  thinks  his  plea  cannot  be  supported,  obtain 
leave  to  withdraw  his  plea,  and  plead  de  novo 
vithin  a  short  period,  (c) 

Until  the  plea  has  been  argued,  there  can  be  no 
motion  for  an  injunction ;  but  the  court  will  at  the 
bstance  of  the  plaintiff,  speed  the  arguing  of  the 
plea,  and  will  give  leave  that  if  the  plea  should  be 
overruled,  the  plaintiff  may  move  at  the  same  time 
for  an  injunction,  {d)  And  the  same  rule  holds 
with  respect  to  a  demurrer.  If,  upon  argument, 
the  benefit  of  a  plea  is  saved  to  the  hearing,  it  is 
considered  that,  so  far  as  it  appears  to  the  court, 
it  is  a  full  defence ;  but  that  there  may  be  matter 
disclosed  in  evidence  which  would  avoid  it,  sup- 
posing the  matter  pleaded  to  be  strictly  true ;  and 
the  court  will  not,  therefore,  preclude  the  question. 
When  a  plea  is  ordered  to  stand  for  an  answer,  it 

(a)  Newman    r.    Wallis,   2  (c)  Nobkissen  v.  Hastings,  2 

Bro.  C.   C.   147.     Dobecm  v.  Ves.  J.  87. 

Leidbaater,  13  Vai.231.  (cO  Humphreys     ▼.     Hum- 

(6)  Newman    ▼•  WalUs,   2  phreys,  3  P.  W.  395.    2  Atk. 

Bro.  C.  C.   147.      Wood    v.  113. 
Strickland,  2  Ves.  and  B.  150. 


lerclj  detenmoed  tint  is  cootihw  matter  which 
J  be  a  defence,  or  part  d  a  defence,  but  that  it 
Lot  a  foil  defence,  or  it  has  been  unifonnly 
Led  br  wmT  of  pka,  or  it  has  Dot  been  properly 
1  by  an  aoswcr,  so  that  the  truth  of  it  ig 
.  for  if  a  plea  reqmies  an  answer  to  sup- 
.  -apoa  argument  of  the  plea  the  answer 
r  be  read  to  coonteiprove  the  plea ;  and  if  the 
Indant  appears  not  to  have  sufficiently  sup- 
1  his  plea  by  his  ansver,  the  plea  must  be 
lied.  If  a  plea  is  ordered  to  st^id  for  an 
,  it  is  allowed  to  be  a  sufficient  answer  to 
puch  of  the  bill  as  it  covers,  {a)  unless  by  the 
liberty*  is  given   to   except,  {b)     But  that 
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SECTION   VI. 


Answer. 


If  tbe  defendant  is  advised^  that  the  bill  is  not 
the  subject  of  demurrer  or  plea,  or,  although  it 
may  be  so,  that  there  is  no  occasion  to  resort  to 
these  modes  of  defence,  he  must  prepare  to  put  in 
his  answer.  A  defendant,  in  all  cases,  by  the 
course  of  the  court,  has  eight  days,  exclusive  of 
the  day  of  appearance,  to  answer  the  plaintiffs 
bill.  Although  a  defendant  appears  before  the 
day  on  which  he  is  bound  to  appear,  the  eight 
days  are  reckoned  from  the  day  of  his  appear- 
ance, (a)  If  the  defendant's  appearance  be  time 
enough  within  the  term,  rule  may  be  given  him  to 
aoswer  within  that  period ;  but  if  no  rule  be  given, 
he  is  at  liberty  to  answer  at  any  time  within  the 
term,  (b)  If  the  defendant  does  not  put  in  his 
answer  within  the  above-mentioned  period,  and 
does  not  obtain  further  time  to  answer,  the  plain- 
tiif  may  proceed  against  him  for  a  contempt, 
except  in  the  case  of  a  plaintiff  in  a  cross  bill, 

(a)  Hanwant  v.  Welleter,  5         (b)  Wy.    Pract.    Reg.    15. 

Mad.  422.      See   Webster  v.  Harv.  Cha.  Pract.  164.    Gilb. 

Threlfull,  1  Sim.  and  Stua.  137,  For.  Rom.  89. 
in  note. 


Atumer. 

kg  in  contempt  for  not  answering  the  original 

lo  vbidi  case  he  cannot  compel  the  defend- 

the  cross  suit,  to  put  in  his  answer  to  it, 

1  he  himself,  that  is,  the  plaiotiflF  in  the  cross 

but    defendant    in    the    original    suit,    has 

wered  the  original  bill,  fa)    This  is  the  privi- 

?  of  the  plaintiff  in  the  original  suit,  in  right  of 

I  ba\ing  been  first  on  the  file ;  and  where 

I  original  cause  is  a  country  cause,  and  the  cross 

Ise  a  town  cause,  the  same  right  of  priority  ob- 

as  where  both   causes  are  of  the   same 

pription  ;  and  the  plaintiif  in  the  original  suit 

i  not  waive  his  prioritj-  by  taking  out  orders 

;  to  answer  in  the  cross  suit.  (A)     If,  how- 
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for  t]ine.(tf)  If  an  original  suit  abates,  and  a 
cross  bill  is  filed  before  it  is  revived^  the  priority 
of  suit  is  lost,  (b)  In  order  to  stay  proceedings 
on  the  original  bill  until  answer  to  the  cross 
bill^  an  order  must  be  obtained  to  stay  such  pro* 
ceedings.  (c) 

If  a  defendant  in  a  bill  of  revivor  docs  not 
answer  within  eight  days  after  appearance,  the 
suit  may  be  revived  without  answer,  by  an  order 
made  upon  motion,  as  a  matter  of  course  on  the 
phuntiflTs  application ;  and  if  the  bill  of  revivor  is 
filed  after  decree,  and  the  plaintiff  neglects  to  ob- 
tun  the  order  to  revive,  the  defendant  may  do  so, 
answered,  (d) 


If  the  defendant  lives  within  twenty  miles  of 
London,  his  answer  is  to  be  taken  before  a  Master 
in  C!hancery,  but  if  the  defendant  lives  above  twen- 
ty miles  from  London,  he  may  obtain  an  order  for 
a  commission  to  take  his  answer  in  the  country ; 
though  this  commission  formerly  was  not  granted 
but  upon  oath  of  the  defendant's  inability  to  travel, 
or  some  other  special  cause,  (e)  it  is  now  granted  as 
upon  motion  of  course.     If  the  defendant,  residing 

(a)  Johnson  v.  Freer,  2  Cox»         (c)  Noel  v.  King,  2   Mad. 
371.  392. 

(6)  Smart  v.  Floyer,  1  Dick,         (cf)  Gordon    v.  Bertram,    2 
260.    Sed  vide  Mitf.  89.  Mer.  154. 

(e)  Wy.  Pract.  Reg.  112. 


1  twenty  miles  of  London,  be  incapable,  from 
lily  infinnitT,  of  attending  to  sweta  to  his  answer 
bwD,  osnaUy  the  master  at  the  public  office,  or 
lis  absence,  one  of  the  other  masters  sometimes, 
I  attend  the  defendant  to  take  his  answer,  ac-> 
Lpanied  by  the  clerk  from  that  office.  However, 
lefcndant  may  obtain  a  commission  to  take  his 
wer,  though  he  lives  within  twenty  miles  of 
n,  upon  a  proper  affidavit  that  the  defendant; 
,  and  unable  to  travel  to  London,  (a) 


■ormerly  the  dedtmus  bad  a  shorter  or  longer 
Irn,  according  to  the  distance  of  the  par^ 
ng  from  London  ;  but  generally  if  the  subpcena 
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the  usual  orders  for  time^  which  he  obtains  of 
course^  depends  upon  the  residence  of  the  defend- 
ant; if  he  resides  within  twenty  nules  of  London^ 
the  court  makes  an  order^  upon  the  first  applica- 
tion, for  one  month ;  upon  the  second  application, 
for  three  weeks ;  and  upon  the  third  application, 
for  a  fortnight.  But  if  the  defendant  usually  re- 
sides above  twenty  miles  from  London,  which  is  a 
country  cause,  he  is  entitled  to  an  order  for  six 
weeks  upon  the  first  application,  one  month  upon 
the  second,  and  three  weeks  upon  the  third ;  and 
this  in  all  cases,  whether  he  comes  to  town  and 
swears  his  answer  at  the  public  ofiice,  (which  he 
may  do  if  he  pleases,)  or  whether  he  obtains  a  com- 
mission to  take  his  answer  in  the  country.  It  has 
been  before  observed,  that  the  usual  order  ob- 
tained on  these  occasions,  is  to  plead  answer  or 
demur,  not  demurring  alone ;  but  if  the  defendant 
has  obtiuned  an  order  for  time  to  answer  alone, 
upon  the  counseVs  instructions,  the  court  will  not 
permit  it  to  be  corrected  by  extending  it  to  the 
usual  order,  (a)  An  order  for  time  beyond  the 
usual  extent  of  time  granted,  may  be  obtained 
under  special  circumstances,  and  that  without  first 
obtaining  the  usual  order.  (&)  It  seems  that  if  the 
ground  is  special,  and  in  its  nature  such  that  the 
defendant  or  his  agents  could  be  apprised  of  it  in 


(a)  PhUlips   r.  Qibboos,    1         (6)  Norris    v.  Eeimedy.  12 
Ves.  and  B.  184k  Ves.  66. 


Ammer. 

ve,  the  application  should  be  as  early  as  po»> 

;  but  in  the  nature  of  things,  bodily  infirmity, 

]  may  not  be   foreseen,  must  be  excepted. 

t  great  length  of  thf  bill  is  an  auxiliary  circum- 

Bce;  (a)   and  in  a  case  of  doubtful  practice,  a 

Iher  time  haa  been  allowed  upon  terms.  (J))    In 

|eral,  a  defendant  upon  a  bill  of  revivor  is  en- 

I  to  these  three  orders  for  time,  as  upon  an 

Hnat  bill.  ((-)     But  if  a  defendant,  in  a  suit  by 

Knts  in  common,  has  had  all  the  time  he  ta 

|tlcd  to,  and  has  got  into  contempt,  the  death 

:  plaintiff  before  answer,  docs  not  purge  that 

^mpt  as  to  all  the  other  plfuntifi's,  and  give  a 

>  all  the  orders  for  thne  again,  (d)    But 
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The  court  does  not  grant  the  third  applieatioa 
£nr  time^  without  imposing  terms  on  the  defend- 
ant, whieh^  according  to  Lord  Ro8slyn*s  order,  (a) 
are,  that  the  defendant  consents  to  enter  lus  ap-» 
pearance  with  the  register,  by  his  clerk  in  court, 
in  four  days,  consenting  that  a  serjeant  at  arms 
should  go  against  him  as  on  a  commission  of  re- 
bellion, returned  non  est  inventus^  in  case  he  does 
not  put  in  his  answer  by  the  time.  And  it  is  also 
farther  provided  by  the  same  order,  that,  on  a  se- 
cond application  for  time,  to  answer  an  amended 
hill,  or  after  exceptions  allowed,  the  defendant  do 
(xmsent  to  the  same  terms ;  but  this  is  not  to  pre- 
clude an  application  to  the  court  under  special 
circumstances,  (i)  If  a  defendant  has  obtained 
three  orders  for  time,  consenting  to  a  serjeant  at 
anna,  and  afterwards  puts  in  an  answer,  whidh, 
upon  exceptions,  is  reported  to  be  insufficient,  or 
admitted  by  himself  to  be  so,  by  his  submitting  to 
put  in  a  further  andwer ;  he  is  not  entitled  to  any 
order  for  time  to  answer  the  exceptions ;  for  it  was 
not  the  intention  of  Lord  Rosslyn  s  order,  that  a 
defendant,  in  such  a  case,  should,  by  putting  in  an 
insufficient  answer,  place  himself  in  the  same 
rituation,  as  if  there  had  been  no  third  applica- 
tion, (c)     But  a  defendant,  who  has  had  one  order 

(a)  4  Bro.  C.  C.  544.  BeAm.         (c)  Porter  v.  De  la  Courts  8 

Cha.  Ord.  455.  Ves.    601.      See   Londonderry 

(5)  Farnsworth  v.  YeomaoB,  v.  Cornthwalte,  1  Dick«  285. 
2  Mer.  142. 


A 


Itime,  and  afterwards  puts  in  an  insuflScient 

wer,  and  applies  for  time  to  answer  the  cxeep- 
to  it,  is  entitled   to  tlje  same  order  as  the 

,  and  is  not  to  come  in  under  terms  till  be  ap- 
is for  a  second  order  to  answer  the  excep- 
Is.  (a)  It  is  likewise  to  be  observed,  that  where 
Iniended  bill  is  considered  as  standing  in  the 
me  of  a  new  bill,  as  if,  after  a  plea  to  the  whole 
1  the  plaintiff  is  permitted  to  amend  his  bill,  on 

nent  of  costs,  instead  of  being  put  to  the  ex- 
Ise  of  filing  a  new  bill,  the  defendant  is  allowed 
1  same  time  to  answer,  as  upon  an  original 
l{i)     And  after  a  demurrer  overruled,  time  to 

fver  can  be  obtained  only  on  special  applica^ 
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An  order  for  time  must  be  drawn  up,  (a)  and  a 
copy  of  it  served  on  the  plaintiff's  clerk  in  court ; 
and  the  original  order  shown  to  him  at  the  same 
time,  otherwise  it  does  not  stop  an  attachment,  (b) 
But  the  production  may  be  waived,  (c)  And  the 
first  order  for  time  ought  regularly  to  be  obtained, 
and  served  before  the  eight  days  for  answering  are 
expired ;  and  also  such  successive  orders  for  fur- 
ther time  ought  to  be  obtained,  and  served  before 
the  expiration  of  the  precedent  order ;  for,  other- 
wise, immediately  after  the  expiration  of  the  order 
for  time,  the  defendant  is,  in  strictness,  liable  to 
be  attached.  A  motion  for  time  to  answer,  if 
nuule  on  the  same  day  on  which  the  attachment  is 
sealed^  is  irregular ;  an  attachment  being  consi- 
dered as  issued  on  the  first  moment  of  the  day  on 
which  it  issued ;  and,  therefore,  the  allegation  on 
such  motion,  that  the  defendant  is  not  in  con- 
tempt, must  be  considered  as  untrue.  (^  And 
though  the  answer  is  sworn,  and  left  at  the  public 
oflSce,  to  prevent  an  attachment,  it  must  be  actu- 

(a)  Gayler  v.  Fitz-John,   1  given  of  the    petition    to   the 
Sim.  386.  plaintiff,  an  attachment  issued. 

(b)  Wallis  v.  Glynn,  Cooper,  The  Vice  Chancellor  said,  that 
282;  19  Ves.  S.  C.  a  copy  of  the  petition  ought  to 

(c)   Ibid.     Note.    In  New-  have  been  served  on  the  plain- 
combe  V.  Rawlings,  3  Madd.  tiff,  and  refused  to  set  aside  the 
246,  a  petition  for  time  was  attachment, 
tnswered ;  but  before  the  order  (d)  Stephens    v.    Neale,    1 
was  drawn  up,  or  any' notice  Madd.  550. 

N 
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ally  on  the  lile  the  evcDing,  aC  latest,  before 
day  on  which  the  application  is  made,  (a) 
by  the  courtesy  of  tbe  office,  the  plaintiffs  t 
in  eourt  usually  calls  upon  the  defendant's  cle 
court,  for  an  answer,  and  also  gives  him  notii 
an  attachment,  before  any  attachment  is  aeti 
sealed,  in  order  that  the  latter  may  give  his  c 
sufficient  notice  to  procure  an  order  for  time ; 
a  defendant  in  a  country  cause  is  seldom  ci 
upon  to  answer  till  tbe  ensiling  term,  {b) 


The  usual  order  for  time  is,  as  we  have  at 
before,  to  plead  answer  or  demur,  not  demur 
alone.  When  this  order  is  applied  for  by  a  def 
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latter  cMe^  befbro  Die  statute  of  4  Anne,  c.  10^  it 
was  not  neeeasary  that  counsel  should  sign  it ;  (a) 
for  in  earlier  times  the  tenor  of  the  bill  was  in- 
closed in,  or  annexed  to,  the  commission,  that  the 
commissioners,  who  were  always  barristers,  {b) 
mighty  as  the  commission  directed,  examine  the 
defendant  thereon,  and  take  his  answer  to  it ;  so 
diat  the  answer  of  the  defendant  had  in  substance 
ttiat  which  was  equivalent  to  the  signature  of 
counsel.  But  the  statute  of  4  Anne,  directs  that 
for  the  ftiture  no  copy,  abstract,  or  tenor  of  any 
bill  in  equity,  shall  go  with  the  dedimus  or  com- 
mission for  taking  the  defendant's  answer ;  since 
wlueh  statute,  the  uniform  practice  of  the  court 
has  been  to  require  the  signature  of  counsel  to  an 
answer  taken  in  the  country,  which  is  considered 
ts  equivalent  to  a  positive  order  on  the  subject,  (c) 

The  answer,  after  it  has  been  drawn  up,  must 
be  engrossed  on  parchment,  and  sworn  to  by  the 
defendant,  except  in  cases  of  peers  of  the  realm, 
who  answer  upon  their  honour.  (</)  And  this  pri- 
vilege^ since  the  Union,  extends  to  Irish  peers, 

iMWcrtbb  fbr  all  tHngs  time*         (c)  Ibid.  2  Mer.  1.     This 

bii  Mmr  igaiost  thcM  orders  was  the  case  of  aa  answer  taken 

or  anj  ollior  llie  ordeis  or  rules  in  the  country, 
of  the  court.  {d)  Beam.  Cha.  Ord.  105, 

(«)  3  Atk.  439.  261. 

(#)  BiuwM    T«    Bruo^i    2 
Mcr.t. 

w2 
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ss  they  sit  in  the  House  of  Commons  ;  {a)  and 
lie  case  of  a  Quaker,  who  answers  upon  his 
iini  affirmation  and  declaration  ;  (A)   a  Jew  is 
rn  to  his  answer  upon  the  Pentateuch,  and  the 
itllTs  elerk  in  court  must  be  present  when  he 
I'oru.  [c) 

lie  answer  of  a  corporation  aggregate  is  put  in 
er  their  common  seal,  and  not  upon  oath  ;  and 
r  clerk,  or  bool;-kecper,  or  secretary,  is  usually 
le  a  party;  and  a  want  of  interest  is  no  objec- 
.  (c/)     And  if,  in  the  case  of  a  common  defend- 
an   amendment  in  the  title   of  the  answer 
lid  be  necessary  after  it  has  been  sworn  to,  or 
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The  answer  must  likewise  be  signed  by  the  de- 
fendant both  in  a  country  and  town  cause,  {a) 
which  is  required  to  identify  the  instrument,  which 
he  has  sanctioned  by  his  oath,  and  more  particularly 
for  the  purpose  of  rendering  a  conviction  of  perjury 
more  easy.  The  guardian  of  an  infant  defendant, 
being  a  co-defendant,  and  putting  in  a  joint  answer, 
need  only  sign  it  once,  {b)  But  under  special  cir- 
cumstances, the  six  clerk  has  been  directed  to 
receive  the  answer,  though  not  signed  by  the 
defendant  and  of  course  without  oath,  upon  the 
pldntiflTs  consent ;  as  where  the  defendant  went 
abroad,  forgetting  to  put  in  his  answer,  and  having 
left  an  authority  to  act  for  him,  (c)  or  where  the 
defendant  was  resident  abroad,  and  gave  a  general 
power  of  attorney  to  defend  suits,  &c.,  (rf)  or  where 
the  bill  is  for  a  foreclosure,  and  the  defendant,  an 
officer  in  the  army,  had  sailed  for  India  under 
orders,  immediately  after  appearance,  and  before 
he  had  time  to  put  in  his  answer,  upon  the  motion 
of  the  defendant,  (e)  And  if  the  defendant  is  in 
this  country,  it  is,  of  course^  upon  the  motion  of 

(a)  Beam.   Cha.  Ord.  451.  (c)  '                  v.  Gwiilim,  6 

3  Atk.  439.     Before  tbe  stat.  Ves.     285.      Bayley    v.    De- 

of  4  and  5  Aone,  chap.  16,  it  Walkers,  10  Ves.  441. 

was  not  necessary  that  the  de-  (d)  Bay  ley    v.  De- Walkers, 

feodant  should  sign  an  answer  10  Ves.  441.    Harding  v.  Har- 

taken  in  the  country  before  com-  ding,  12  Ves.  159. 

minioners.     3  Atk.  439.  (e)                 '  v.  Lake,  6  Ves. 

(6)  Anon.  2  Jac.  and  Walk.  171. 
553. 
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Lilaintitf,  to  order  that  the  defendant  should  be 
liberty  to  put  in  his  answer  without  oath  or 
lature;  but  if  he  is  abroad,  his  consent  is 
liired.  (a)  In  a  case  where  the  suit  appeared 
Ic  frivolous  and  oppressive,  the  court  allowed 
\  defendant,  a  quaker,  to  put  in  his  answer 
pout  oath  or  affirmation.  (6) 

r  the  general  rule  of  the  court,  it  seems  that 
l&ignature  of  a  defendant  to  an  answer  without 
1i,  should  be  attested  by  the  defendant's  soliol- 
I  or  by  some  respectable  person,  without  which 
lannot  be  filed,  (i)  And  wliere  a  clerk  to  a 
r  attested  the  signature  to  an  answer  put  in 


Answer^  183 

without  interest ;  the  usual  course  in  such  casesi 
being,  for  the  court  to  appoint  a  guardian  to  take 
the  answer  of  the  defendant  without  oath,  (a) 

A  foreigner  not  acquunted  with  the  English 
Iftoguage,  may  put  in  his  answer  in  his  own  lan- 
guage; but  then  a  sworn  translation  must  be 
filed  with  it  ;(6)  for  which  purpose,  an  order,  as  of 
eoursoj  is  obtained  for  an  interpreter,  who  is  like- 
wise sworn  to  convey  to  the  foreigner  the  lan- 
guage of  the  oath. 

We  have  already  stated,  that  the  defendant  is 
sworn  to  the  truth  of  his  answer,  in  a  town  cause, 
before  a  master  at  his  public  office ;  in  a  country 
oauMj  before  commissioners  appointed  for  that 
purpose  by  the  court ;  previously  to  the  issuing  of 
the  eommission,  each  party  names  his  own  com« 
missioners,  generally  there  are  two  on  each  side, 
or  two  for  the  one,  and  only  one  for  the  other. 
The  names  of  the  commissioners  are  to  be  en- 
tered in  a  book  kept  for  that  purpose  in  the  Six 
Clerks*  Office,  (c)  The  defendant's  clerk  in 
court  usually  calls  upon  the  plaintiff's  clerk  in 
court,  to  name  his  commissioners,  upon  receiving 
whichj  the  former  proceeds  to  take  out  the  com- 

(a)  Wilson  y.  Grace,  14  Yes.         (c)  Beam.    Cha.    Ord.   112 
172.  and  113. 

{b)  SimiiioBdt  t.  Du  Batre, 
3  Bra.  C.  C.  263. 
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lion ;     but   if    the    plaintiff's    clerk  in    court 

Ises  to  give  such  names,  the  defendant  may 

[in  an  order,  calling  upon  the  former  to  do  so 

I  days,  or  in  default  thereof,  the  defendant 

I  be  at  liberty  to  have  a  commission  directed 

liis  own  commissioners.     If  any  of  the  com- 

lioners  die,  and   the    parties   think    that    the 

ning  commissioners  are  not  proper  alone  to 

cute  the  commission,  the  vacancy  is  supplied 

pc  parties,  by  one  of  the  clerks  in  court  naming" 

I  and  the  adverse  clerk  striking  one  of  them ; 

an  order  must  then  be  obtained  for  a  new 

Imisslon,  witli  a  new  commissioner  to  be  added 

tlicrs  living.     If  the  parties  cannot  agree 
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with  one  of  the  defendant's  commissioners  to  take 
the  answer,  the  new  commission  will  be  granted 
to  commissioners  named  by  the  defendant ;  and 
before  the  party  in  fault  will  obtain  a  second  com- 
misaion,  he  must  give  security  for  the  unneces- 
sary costs  already  incurred  by  the  other  party,  (a) 

Tlie  commission,  when  made  and  sealed,  is  sent 
to  the  defendant's  solicitor  in  the  country,  to  be 
executed.  If  the  defendant  is  resident  in  some 
foreign  country,  it  may  be  sent  to  some  profes- 
sional person  there,  to  take  care,  that  it  may  be 
properly  executed;  though  the  foreign  country 
be  at  war  with  us,  it  must  there  be  executed,  {b) 
Six  days'  notice  must  be  given  to  the  plaintiff's 
commissioners,  named  in  the  label  to  the  com- 
mission, of  the  time  and  place  of  executing  it ; 
otherwise  the  plaintiff's  commissioners  may  refuse 
to  execute  it.  One  commissioner  attending  on 
each  side  is  sufficient,  to  take  the  defendant's  an- 
swer, but  not  fewer  than  two ;  the  commissioners 
of  either  party  having  waited  till  six  in  the  even- 
ing,  the  notice  having  been  for  nine  in  the  morn- 
ing, may,  of  themselves,  take  the  answer,  though 
the  other  commissioners  be  absent,  (c)  And  it  is 
no  objection  to  a  commissioner,  that  he  is  under 
age.  (d) 


(a)  Wy.  Pract  Reg.  116.  (c)  Wy.  Pract.  Reg.  116. 

(6) ▼.  Romney,         (d)  Ibid. 

Ambl.  62. 


Antwef. 

Tie  commisBioners  and  defendant  being  met 

lether,  pursuant  to  the  notice,  and  the  defendant 

ling  the  answer  previously  read  over  to  him, 

I  of  the  commissioners  swears  the  defendant  to 

I  tnith  of  the  contents  of  the  answer ;  first  ask- 

him,  if  lie  has  heard   the  answer  read,  and 

tther  he  exhibits  itus  his  answer  to  the  bill ;  and" 

I  defendant  then  signs  the  answer,  in  the  pre- 

Ice  of  the  commissioners.    The  answer  is  then" 

lexcd  to  the  commission;  and  tlie  caption,  r.  e. 

\  statement    of    the    commissioners,    of  their 

aring  the  defendant  to  the  answer,  and  of  the 

i  and  place  of  the  ceremony,  is  to  be  made  at 

|foot  of  the  answer;  and  if  it  be  the  joint  and 
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•od  a  caption  thereof  written  at  the  foot  of  the 
iosweri  and  subscribed  by  two  of  the  acting  com- 
missioners ;  the  answer  and  the  commission  are 
then  folded  up  together^  directed  to  the  defend* 
sntTs  elerk  in  court,  the  hands  and  seals  of  the 
commiaaioners  being  put  on  the  bacli  of  the  com- 
mission. If  one  of  the  commissioners  delivers  the 
snswer  to  the  cleric  in  court  at  his  seat,  it  is  ac- 
cepted without  oath ;  but  if  it  is  sent  up  by  any 
other  person,  he  is  sworn  before  one  of  the  Mas- 
tersy  that  he  received  the  commission  from  the 
commissioners,  and  that  it  has  not  been  opened 
or  altered  since  he  received  it ;  but  the  latter  part 
of  the  oath  has  been  dispensed  with^  where  the 
envelope,  containing  the  answer,  was,  in  conse- 
quence of  its  not  being  properly  indorsed  by  tlio 
commissioners,  opened  by  mistake  by  the  de- 
fendant's solicitor,  (a) 

After  the  answer  has  been  sworn,  the  defend- 
snt^s  clerk  in  court  enters  it  in  his  cause  book,  and 
annexes  it  to  the  bill,  and  marks  it  at  the  top  with 
the  day  and  year  when  filed,  and  subscribes  his 
name  at  the  bottom  on  the  left  side,  and  then  files 
it  with  his  six  clerk,  of  which  he  informs  the 
plaintiff*s  clerk  in  court,  who  goes  into  his  six 
clerk's  study,  (it  being,  by  the  defendant's  six 
clerk^  transmitted  there)  and  takes  it  from  thence, 

(a)  Cox  y.  Newmso,  2  Ves.  and  B.J68. 
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t  marking  an  entry  thereof  in  the  six  clerk's 

but  if  the  ansn'er  of  another  defendant  to 

Isame  bill  is  filed  before,  the  clerk  in  court  pro- 

s  in  the  same  manner,  except  that  he  does  not 

lex  the  answer  to  the  bill.     It  may  be  proper 

e  to  state,  that,  previously  to  the  answer  being 

I  by  the  defendant's  clerk  in  court,  the  office 

■  of  the  bill  taken  by  him  is  produced  to  the 

indant's  six  clerk,  for  the  purpose  of  receiving 

Isignuture;  and  being  marked  with  the  officinl 

pp,  it  becomes  an  authority  for  the  clerk  in 

I't  taking  the  copy,  to  file  the  answer  of  the 

Indant,  for  whom  the  copy  was  taken,  (a) 
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the  commissioners,  is  not  requisite ;  (a)  but  if  he  can 
conveniently  attend,  the  commission  is,  not  only 
to  appoint  a  guardian,  but  also  to  take  the  answer 
of  the  infant  by  such  guardian ;  but,  otherwise, 
the  commission  is  merely  to  assign  a  guardian, 
and  then  the  answer,  &c.  is  taken  by  such  guar- 
dian, either  at  the  public  office  in  Liondon,  or  by 
eonmiission,  as  the  case  may  require ;  but,  to  save 
expense,  it  is  usual  to  obtain  an  order  that  the 
guardian  may  answer  without  oath,  in  which  case 
no  commission  is  of  course  necessary.  But  in  the 
case  of  an  answer  by  infants  to  a  supplemental 
bill,  the  court  allowed,  that  the  guardian  who  had 
put  in  the  answer  to  the  original  bill,  might  put  in 
the  answer  to  the  supplemental  bill,  without  the 
necessity  of  a  new  commission,  the  infant  still 
continuing  abroad,  {b) 

After  an  answer  has  been  put  upon  the  file,  the 
court  will  not  permit  the  defendant  to  amend  it ; 
although  in  some  cases  that  indulgence  was  for- 
merly granted.  The  course  is,  to  apply  for  leave 
to  file  a  supplemental  answer,  which,  under  cir- 
cumstances, the  court  will  permit  to  be  done, 
(leaving  the  answer  upon  the  file),(c)  upon  an 


(a)  Hind,  242.  (c)  JeDoing  y.  Merton  Col- 

(6)  LusbiogtOQ  V.  Sewell,  6      lege,  8  Ves.  79. 
Madd.  28. 
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lavit  stating,  that  at  the  time  of  putting  In  the 
linal  answer,  the  defendant  did  not  know  the 
jiimstanccs  upon  which  he  makes  the  applic*" 
,  or  any  other  eirciimstance  upon  which  he 
hit  to  have  stated  the  fact  otherwise,  {a)  Thus 
schedules  to  an  answer,  there  ia  a  material 
|r,  which  was  only  discovered  in  taking  the 
Imnt  before  the  Master  after  the  decree,  upon 
Boper  affidavit,  the  defendant  will  be  allowed  to 
n  in  a  supplemental  schedule.  (/>)  It  seemg, 
I  the  court  will  not,  in  the  mere  case  of  negli- 
Ice  in  the  defendant  or  his  agent,  unless  led 
1  it  by  fraud,  permit  a  supplemental  answer  to 
An  answer  without  oath  or  attestation 
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took  potsetsion  of  the  purchased  property  subse- 
qoently  to  the  period^  when  the  contract  was  en- 
tered into,  moved  for  liberty  to  file  a  supplemental 
answer,  upon  an  affidavit,  stating  that  he  took 
possession,  under  the  articles  of  part  of  the  premises 
only,  being  in  the  actual  possession  of  the  otlier 
party  at  the  date  of  the  contract  as  tenant,  and  for 
three  months  before ;  and  that  the  misstatement 
arose  merely  from  his  not  conceiving  it  material ; 
the  application  was  refused,  unless  he  would 
swear  that,  when  he  swore  to  his  original  answer, 
be  meant  to  swear  to  the  sense  which  he  now 
desires  to  be  at  liberty  to  swear  to.  (/?)  And  it  is 
material  to  observe,  that  if  a  defendant  is  allowed 
to  correct  a  mistake  by  a  supplemental  answer,  he 
is  held  strictly  to  that  mistake,  and  if  he  does 
not  confine  himself  to  it,  the  answer  will  be  taken 
off  the  file.  (&)  And  leave  was  given,  after  repli- 
cation, to  file  a  supplemental  answer  to  a  bill  for 
dower,  in  order  to  state  a  fine  and  nonclaim, 
which  had  been  omitted,  through  the  neglect  of 
the  defendant's  solicitor,  in  the  answer,  upon  the 
defendant  paying  the  costs  of  the  application,  (c) 
And  in  a  case,  where  the  defendant  desired  to 
file  a  supplemental  answer,  the  object  of  which 


(a)  liresey  v.    WiUoD,    1         (c)  Jackioo  ?.  Ptrith,  1  Sim. 
Vet.  and  B.  140.  305. 

(b)  Strange    v.   CoHint,    B 
Vet,  and  B.  167. 
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I,  to  admit  that  defendant  was  administrator  to 
1  father,  and  as  such  had  assets  to  satisfy  the 
jicy  in  question,  which  the  answer  denied,  upon 
liffidavit,  that  he  had  no  recollection  of  the  fact, 
Bie  time  he  put  the  former  answer,  the  motion 
1  granted.  («)    If  the  answer  mistakes  the  plain- 

^  name,  (b)  it  is  considered  as  no  answer;  and 
|ill  therefore  be  ordered  to  be  taken  off  the  file 

1  the  costs  of  the  motion,  by  the  description  of 
I  paper  writing;  purporting  to  be  an  answer, 
lif  the  answer  states  itself  to  be  an  answer  "  to 
Ibill  of  complaint  of,  &c."  naming  only  five 
Iplaints,  when  tliere  were  six,(r)  or  entitled  to 
nt  and  several  answer  of  two,  but  sworn 
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part  illegible,  to  be  taken  off  the  file,  if  it  appears 
by  affidavits,  that  it  was  legible  when  sworn,  (a) 

A  further  answer,  and  an  answer  to  an  amended 
bill,  are  considered  as  constituting  part  of  the 
answer  to  the  original  bill,  and  which  form  but 
one  record,  (b)  And  these  answers  are  filed 
with  the  same  formalities  as  the  first  answer. 


8BCTI0N  VII. 


Disclaimer. 


If  the  defendant  claims  no  right  or  title  to  the 
matter  in  demand  by  the  plaintiff's  bill,  or  any 
part  of  it,  he  may  put  in  a  disclaimer,  i*enouncing 
all  claim  or  pretence  of  title  to  such  matter. 
Although  a  disclaimer,  in  its  stiict  and  simple 
form,  is  distinct  from  an  answer,  yet  it  is  usually 
put  in  under  the  title  of  an  answer,  or  together 
with  an  answer,  and  is  upon  the  oath  of  the  de- 
fendant Indeed,  it  can  very  rarely  happen,  that 
a  defendant  would  be  entitled  to  put  in  a  dis- 
claimer alone ;  for  although  he  may  not,  at  the 
time  when  he  disclaims,  have  any  title  or  claim  to 
the  subject  in  demand,  yet  he  might  have  had  an 

(a)  Attorney  General  V.  Tow-*         (6)    Hildyard   v.  Cressy,  3 
«7)3Swan8t.  184.  Atk.303. 

O 
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■est  in  it,  which  he  has  disposed  of;  it  seems, 
:fore,  that  the  plaintiff  is  entitled  to  an  answer 
1  the  defendant  on  that  point,  in  order  that,  if 
defendant  has  parted  with  his  interest,  the 
itiff  may   linow,    who  is  the  proper  person 
iiake  a  defendant,  instead  of  the  party  dL%? 
iiing.(fl}                 Y*    ^-^             i.-v-^  ^ 

seems  that  the  defendant  is  not  absolutely 
>pcd,  by  Ills  disclaimer,  from  afterwards  in- 
ig  upon  a  claim  ;(/<)  but  he  must  make  out  a 

strong  case,  upon  affidavit,  to  get  rid  of  such 
rowal  of  title  ;  (p)  and  a  defendant  cannot  by 
■cr  claim  what,  by  disclaimer,  he  has  declared 

Disclaimer.  195 

costs,  (a)  But  it  is  said,  that  if  the  pldntiff  had  pro- 
bable cause  or  reason  to  exhibit  his  bill,  he  may, 
if  he  pleases,  pray  a  decree  against  such  defend- 
ant, and  all  claiming  under  him  since  the  bill 
exhibited,  and  that  it  is  commonly  granted  with- 
out costs  on  either  side,  (b)  A  defendant  who 
disclmms,  may  be  examined  as  a  witness  by  a  co- 
defendant,  (c)  But  the  plaintiff  cannot  read  his 
evidence  in  proof  of  his  own  (the  plaintiffs)  right, 
to  the  prejudice  of  another  defendant,  (d) 

(a)  Mitf.  254.  (c)  Seton  v.  Slade,  7  Ves. 

(h)  Wy.  Pract.  Reg.  175.         267. 

(d)  HiU  V.  Adams,  2  Atk, 
39. 


0  2 
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CHAPTER  IV. 

•ES  OP  PROCEEDING   IN  INTERLOCUTORV  MATTERS. 
Motions;  Petilions;  A_ffidavUs:  and  Orden. 

SECTION  1. 

Motions  and  Petitions. 


197 


servc^  with  respect  to  the  latter,  that  as  he  is  not 
a  party  seeking  the  aid  of  the  court,  he  cannot 
primarily  move  for  any  order  for  his  security ;  but 
must  file  a  cross  bill,  (a)  Yet  the  defendant  may 
sometimes  obtain  his  object,  in  a  case,  where  the 
Implication  for  an  order  being  made  by  the  plain- 
tiff, the  court  imposes,  as  a  condition  to  the  relief 
given  to  the  plaintiff,  that  he  should  do  what  is 
just  towards  the  defendant ;  and  the  court  has 
done  this,  in  a  case  where  the  defendant  omitted 
to  urge  his  claim,  at  the  time  when  the  plaintiff 
made  his  motion,  the  defendant  having  applied  to 
the  court  speedily  afterwards,  (b) 

A  motion  is  an  application  ore  tenus  by  counsel 
for  an  order  of  the  court,  (c)  A  petition  is  an 
application  by  the  party,  in  writing,  for  the  same 


(a)  Anon.  2  Dick,  778. 
Micklethwaite  v.  Moore,  3 
Mer.  292.  Darers  v.  Davere, 
2  P.  W.  410.  Pickering  v. 
Rigb^,  18  Vc«.  401.  Wiley  ▼. 
P!ftor,  7  Ves.  411.  Princess 
of  Wales  y.  Lord  Liverpool,  1 
Swanst.  114. 

(6)  Wynne  y.  Griffith/  1 
Sim.  and  Stu.  147. 

(c)  Note.  By  the  25th  of 
Locd  Coventry's  orders,  Beam. 
Cluu   Orders,  82,  Counsellors 


are  to  be  careful,  what  motions 
they  make,  and  specially  that 
they  move  not  for  things  which 
may  be  bad  of  course  without 
motion,  nor  for  such  things  as 
cannot  be  granted,  as  being 
against  the  constant  rules  of 
the  court  or  common  justice, 
nor  yet  for  such  things,  as, 
being  granted,  serve  to  little  or 
no  purpose;  and  before  they 
move  the  court,  they  be  sure  to 
be  well-informed  and  Instruct- 
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stating  tlie  circumstances   on  which  the 
of  the  petition  is  founded.     In  general, 
le  object  may  be  obtained  by  cither  of 
nodes;  but  tliere  arc  exceptions  to  this 
thus,  an  order  to   set  down  a  cause  for 
directions,  or  to  set  doi^Ti  demurrers,  pleas, 
options,  for  argument,  or  to  set  down  a 
or  an  early  day,  is  regularly  obtained  by 
1.  (a)     And  it  seems,  that  motions  which 
ir  their  object  to  give  effect  to  orders  or 
,  should  be  confined  to  cases,  where  the 
ivhich  is  to  be  made  on  the  motion,  arises 
L-cccnt  proceedings,  and  about  which  there 
mbt ;  for  the  adverse  party  knows  nothing 
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but  by  the  notice,  containing  only  the  name  of  the 
cause^  and  the  object  of  the  application,  (a)  Thus, 
where  the  application  is  to  have  money  out  of 
court,  arid  the  title  depends  upon  any  complicated 
circumstances,  a  petition  is  the  proper  course ;  but 
where  the  title  of  it  is  clear,  as  where  it  has  been 
carried  to  a  particular  account,  the  object  may  be 
obtained  upon  motion,  (b)  And  it  is  proper  to 
add,  that  an  order  made  upon  a  petition  on  hear- 
ing  counsel  on  both  sides,  cannot  be  discharged 
upon  motion ;  but  if  made  on  petition,  cj:  parte,  it 
may.  (c) 

A  motion  of  course  is,  where,  by  the  rules  of 
the  court,  the  object  of  it  is  granted  upon  asking 
for  it ;  no  notice  is  necessary  of  such  application, 
as  no  opposition  will  be  allowed  to  it.  It  is  diffi- 
cult to  specify  all  the  motions,  which  may  be  made 
as  motions  of  course,  in  this  court ;  but  it  may  be 
useful  to  instance  the  most  usual,  although  some 
bf  them  may  have  been  mentioned  in  other  pages 
in  this  book:  the  ordinary  motions  for  time  to 
answer ;  motions  to  amend  the  bill  before  answer ; 
to  refer  pleadings  for  scandal  or  impertinence; 
to  refer  exceptions  to  an  answer;  to  refer  the 

(a)  13  Ves.  393.  (c)  Bishop  t.  WilUa,  2  Vei. 

(6)  Heathcote  v.  Edwards^  1      113. 
Jac.  504.     See  AnoD.  4  Madd. 
228. 
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Icamination  of  a  party  for  scandal,  impertinence, 

1"  insufficiency ;  for  tlie  different  processes  against 

Idcfendant  not  appearing  or  answering,  where  8 

ftotion  is  necessary ;  for  a  commission  to  take  the 

pfendant's  answer  in  the  country ;  for  a  subpcenf 

■  rejoin,  returnable  immediately ;  to  refer  a  so- 

fcitor's  bill  to  be  taxed ;  by  defendant  to  dismiss 

f  want  of  prosecution ;  by  plaintiff,  to  dismiss 

1  payment  of  costs  ;  for  an  order  to  put  the  de- 

Indunt  to  an  election,  he  suing  at  law  and  equity 

Ir  the  same  thing,  and  at  the  same  time;  to  refer 

t  by  infant  to  sec  if  it  is  for  his  benefit;  to 

lilarge  publication,  where  the  cause  has  not  beeo 

down  ;  for  a  common  injunction  for  want  ol 
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An  order,  made  upon  motion  of  course,  may  be 
set  aside  if  obtained  upon  a  false  suggestion.  Of 
motions,  when  they  are  not  of  course,  but  may  be 
Disposed,  a  notice,  in  writing,  signed  by  the  clerk 
m  court,  or  solicitor,  must  be  given,  expressing, 
shortly,  the  object  of  the  intended  application ; 
and^  in  general,  the  court  will  not  extend  the 
order  beyond  the  notice,  {a)  But  notice  of  mo- 
tion, by  a  person  suing  out  in  /o)'ma  pauperis^ 
must  be  signed  by  the  clerk  in  court,  {b)  The 
notice  must  be  served  two  days  before  the  motion 
can  be  made,  but  before  the  last  general  orders, 
inclusive  of  the  day  of  service,  as  a  notice  served 
on  Tuesday  was  sufficient  for  a  motion  on  Thurs* 
day  following ;  but  service  of  a  notice  on  Satur- 
day, for  a  motion  on  Monday,  was  not  a  good 
notice,  as  the  intervening  Sunday  was  not  reck- 
oned a  day.(c)  But  now,  by  the  22d  of  the  Gene- 
ral Orders  of  1828,  every  motion  and  petition,  no- 
tice of  which  is  necessary,  is  to  be  served  two 
clear  days  before  hearing  of  such  motion  and  pe- 
tition. The  notice  must  be  served  either  on  the 
adverse  party,  personally,  or,  which  is  most  usual, 
on  his  clerk  in  court ;  {d)  and  an  affidavit  of  such 

(a)  Wy.  Pract.  Reg.  287.  (rf)  In  Gilb.  For.  Rom.  99, 

(6)  Gardiner  V.  — — ,  17  it  i8  said,  that  this  notice  ought 

Ves.  387.  to  be  left  at   the  seat  of  the 

(c)  Harr.  Cha.  Pract.  1808,  clerk  in  court. 

p.  465.     Maxwell  t.  Phillips, 

6  Ves.  146. 
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lice  should  be  filed,  and  a  copy  of  it  produced 
ler  the  hand  of  the  register  of  the  affidavit 
■e,  or  his  deputy.  The  costs  of  a  motion  are 
1  given,  unless  they  are  mentioned  in  the  no- 
I  of  motion,  (ff)  If  a  piu'ty,  not  interested  in 
iotion,  is  served  with  a  notiee,  lie  is  entitled  to 
■costs  of  appearing.  (A)  Formerly,  if  a  party 
notice  of  motion,  which  he  aftenvards 
lidoned,  he  was  not  liable  to  pay  to  the  other 
■y  his  costs  of  appearing  to  oppose  the  motion; 
■1  a  notice  of  the  same  motion  had  been  given 
Be  times,  without  making  it,  when  the  oppo- 
\  party,  on  a  fourtli  notice,  might  object  to 
;  motion  being  heard,  until  the  costs  of  the 
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paid  for  costs,  {a)  When  the  court  is  moved  for 
payment  of  costs,  on  account  of  notice  of  motion 
which  has  been  abandoned,  such  notice  must  be 
mentioned  to  the  court,  and  must  also  be  produced 
to  the  register,  before  he  draws  up  the  order,  (b) 

It  is  here  necessary  to  observe,  that  the  court 
will  now  sometimes  do  that  upon  a  summary  ap- 
plication, which  formerly  could  be  done  only  by  a 
decree  at  the  hearing.  Thus,  by  statute  7  Geo.  II. 
c.  20,  it  is  enacted,  that  upon  a  bill  of  foreclosure, 
the  court,  upon  application,  by  the  defendant 
having  a  right  to  redeem,  and  upon  admission  of 
the  right  and  title  of  the  plaintiff,  may,  before 
the  cause  shall  be  brought  to  a  hearing,  make 
inch  order  and  decree  as  the  court  could  have 
made,  if  the  cause  had  been  regularly  brought  to 
a  hearing.  This  act  is  merely  confined  to  a  bill 
of  foreclosure,  embracing  no  other  object ;  (c)  and 
the  reference  is  made  upon  an  admission  of  the 
defendant  of  the  amount  of  the  mortgage  debt  as 
claimed  by  the  plaintiff,  (d)  The  time  of  payment 
may  be  enlarged  on  the  usual  terms,  as  if  there 
liad  been  a  regular  decree  of  foreclosure,  (e)    But 

(a)  1  Swanst.  128.  (c?)  Huson  v.  Hcw8on,4Ve8. 

(6)  Withey  v.  Haigh,  3  Mad.  105. 

437.  (c)  Wakercll  v.   Delight,  9 

(c)  BasUrd  v;  Clarke,  7  Ves.  Ves.  36.    Coop.  27,  S.  C. 
487  ;  Prsed  v.  HiU,  1  Sim.  and 
Stu.331. 
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tfendant  cannot  obtain  this  order  of  reference, 

Ir  he  has  stood  out  all  process  of  contempt, 

I  the  cause  has  been  set  down  in  the  regular 

Irse,  for  the  purpose  of  taking  a  decree  pro 

;5o,(o)  or  where  he  does  not  make  the  appU- 

1  until  the  plaintiff,  having  proceeded  against 

i  at  law,  is  entitled  to  take  out  execution,  (b) 

order  made  under  the  above   act,   being  a 

bee,  though  made  upon  motion,  cannot  be  dis- 

Irgcd  upon  motion.  {(.^     It  seems  that  this  act, 

I  foreclosure,  gives  no  new  power  to  courts  of 

lity.  id) 


1  suits,  likeivise,  for  the  specific  performance  of 
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but  a  reference  will  not  be  directed  before  the 
hearing,  where  the  purchaser  resists  the  perform- 
ance of  the  a^eement  on  other  grounds,  as  upon 
the  latches  of  the  vendor,  (a)  or  on  account  of 
misrepresentation,  (i)  or  where  the  vendor  claims 
an  abatement  out  of  the  purchase  money,  (c)  or 
where,  the  subject  of  the  contract,  being  a  life 
annuity,  the  defendant  also  insisted,  that  time  was 
of  the  essence  of  the  contract,  (d)  But  the  other 
matter,  upon  which  the  defendant  resists  the  per* 
formance,  must  be  substantial,  (e)  It  seems  that 
this  order  of  reference  to  the  Master,  is,  according 
to  strict  practice,  simply  for  him  to  enquire,  whe- 
ther a  good  title  can  be  made ;  and  that  the 
enquiry  as  to  time,  when  a  good  title  can  be 
made,  if  the  vendor  has  such  a  title,  is  not  directed 
until  it  is  ascertained,  by  the  Master's  report, 
whether  there  is  a  good  title,  or  not.  (/)  But 
although,  in  strictness,  it  is  not  regular  to  make  it 
part  of  the  order,  to  enquire  when  a  good  title  was 
shown,  because  if  the  Master  be  of  opinion  that 
no  good  title  was  ever  shown,  that  part  of  the 


(a)  BIyth  T.  Elmhirst,  1  Ves.         (e)  See  Boehm  y.  Wood,  1 

auid  B.  1.  Jac.  and  Walk.  421  ;  Withey 

(6)  Paton  V.  Rogers,  1  Ves.  v.  Cottle,  1  Tnrn.  78 ;  Gordon 

ttd  B.  351.  V.  Ball,  1  Sim.  and  Stu.  178. 

(c) T.  Skelton,  1  (/)  Gibson  v.  Clarke,  2  Ves. 

Ves.  and  B.  516.  and  B.  103. 

(d)  Withey  r.  CotUe^  1  Turn. 
78. 
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i  nugatory ;  yet»  as  the  addition  of  those 
J  words  in  the  order  of  inference  will,  in  case 
iMaster  finds  that  a  g;uod  title  can  be  made, 
~p  the  delay  and  expense  of  a  further  order,  and 
Irtber  report,  it  is  clearly  for  the  interests  of 
parties,  that  these  words  should  be  intro- 
|ed.((/)  And  so  strongly  was  Sir  John  Leach, 
Chaneellor,  of  that  opinion,  in  Hyde  v, 
bugliton,  that  a  reference  having  been  made 
lo  title  on  one  motion,  his  Honour  refused  ft 
Bcquent  motion,  as  to  the  time  when  the  plaintiff 
I  sliown  a  good  title ;  and  observed,  that  great 
Itional  expense  and  delay  are  occasioned  by 
Iparties  not  asking,  in  the  first  instance,  where 
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lor  directed  a  ease  to  be  sent)  certified  that  the 
plaintiff  had  no  interest  in  the  copyright,  the  bill 
cannot  be  dismissed  on  motion  by  defendant,  {a) 
It  is  proper,  however,  to  remark,  in  order  to  save 
unnecessary  expense^  the  court  will  at  any  time 
stop  a  suit,  when  a  defendant  submits  to  satisfy 
the  plaintiff's  just  demands,  (b) 

In  term,  before  the  Lord  Chancellor  every 
Thursday,  and  before  the  Vice  Chancellor  every 
Friday,  except  those  days  happen  to  be  the  second 
day  of  the  beginning,  or  the  last  day,  save  one,  of 
the  end  of  the  term,  (c)  and  the  first  and  last  days 
of  th^  term,  are  days  for  hearing  motions  only } 
and  on  every  day  in  term,  at  the  rising  of  the 
eourt^  after  the  appropriate  business  pf  the  day 
has  been  disposed  of,  motions  are  heard ;  and  at 
the  Rolls,  motions  of  course,  or  those  which  are 
Hot  likely  to  be  attended  with  much  discussion, 
Riay  be  made  at  the  rising  of  the  court.  In  the 
vacatiofi,  motions  are  made  before  the  Lord  Chan- 
cdlor  and  Vice  Chancellor  only  on  stated  days, 
i.  e.,  on  seal  days  before  the  Lord  Chancellor,  and 
on  the  day  after,  before  the  Vice  Chancellor ;  and 
at  the  Rolls  only  on  the  morning  after  term ; 
which    is    allowed   on  the  supposal  that  some 

(a)  Brooke    v.    Clarke,     1      40 ;  Prsed  v.  Hull,  1  Sim.  and 
Swaii8t.  550.  Stu.d31. 

(b)  Boys  y.  Ford,  4  Madd.         (c)  Beam.  Cha.  Ord.  122. 
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1  might  probably  remain,  which  should  have 
oved,  but  could  not,  on  the  last  day  of 
)     And,  strictly,  no  motion  can  be  made  at 
;ic  brief  foi'  which  was  not  put  into  counsel's 
t  least  on  the  firs  t  day  of  the  seal. (6)  When, 
y  of  those  days,  the  motion  comes  on  to 
d,  the  ground,  upon  which  it  is  made,  is 
?d    by   affidavits,    or   admissions,    of    the 
irty  in  the  cause,  by  the  Master's  report, 
icate,  or  by  orders  or  decrees  of  the  court, 
asc  may  be. 

1  order  of  the  13th  December,  1814,  every 
f  motion  intended  to  be  made  before  his 
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to  any  motions  being  made  before  his  Honour  the 
Vice  Chancellor^  which  the  Lord  Chancellor  shall 
direct  to  be  so  made,  and  also  to  be  without  pre- 
judice to  the  Lord  Chancellor's  making  any  orders, 
upon  motions  which  the  Lord  Chancellor  may 
think  fit  to  permit  to  be  made  before  him,  although 
the  notice  of  motion  shall  have  expressed  that  it 
was  intended  to  be  made  before  his  Honour  tlie 
Vice  Chancellor. 

A  petition  is  addressed  to  the  person  holding 
the  great  seal,  or  to  the  Master  of  the  Rolls ;  and 
after  being  ingrossed,  is  delivered  to  the  secretary 
of  the  judge  to  whom  it  is  addressed,  who  is  to 
get  it  answered.  If  no  opposition  can,  by  the 
rules  of  the  court,  be  made  to  it,  the  object  of  the 
application  is  forthwith  granted ;  and  petitions  of 
8uch  descriptions  are  usually  addressed  to  the 
Master  of  the  Rolls;  as  applications  by  the  de- 
fendant for  further  time  to  answer,  which  must 
always  state  what  time  the  defendant  has  already 
had ;  but  if  the  petition  requires  examination,  or 
may  be  opposed,  then  it  is  usually  ordered,  that 
all  parties  attend  on  the  next  day  of  petitions.  A 
copy  of  the  petition,  thus  answered,  is  then  served 
two  clear  days  before  such  day,  on  the  opposite 
party  \{a)  the  material  facts  in  the  petition  must  be 
supported  by  the  same  sort  of  proofs  as  those  of 

(a)  See  the  22nd  of  the  Gen.  Ord.  of  1828. 

P 
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eept  where  the  property  is  excessively  small ;  (a) 
in  which  case  maintenance  will  be  ordered  to  be. 
paid  out  of  the  principal,  without  the  expense  of  a 
reference.  (6)  But  where  one  of  three  persons, 
who  had  been  jointly  appointed  guardians  of  an 
infant^  had  died,  the  court,  without  a  reference  to 
the  Master,  appointed  the  two  survivors,  guardians 
of  the  infant,  (c)  The  court  will  mal^e  this  reference 
to  the  Master  for  a  guardian,  notwithstanding  the 
infant  had  attained  the  age  of  17,  and  had,  by 
deed,  appointed  a  guardian  for  himself  {d)  It  is 
proper  here  to  observe,  that  if  the  infant  is  im- 
properly taken  away  from  the  guardian,  he  may 
obtain  the  custody  of  the  infant  on  petition,  in« 
Btead  of  proceeding  by  habeas  corpus. (e) 

But  if  the  infant  wants  a  receiver  of  the  rents  of 
his  real  estate,  as  well  as  maintenance,  he  must  file 
a  bill  for  that  purpose;  as  the  court  will  not  appoint 
a  receiver,  upon  petition,  without  a  bill.  (/)  In  ex- 
parte  Mountford,  (g)  the  court  made  an  order  for 
the  appointment  of  a  person  to  act  as  guardian 
although  the  father  was  living,  and  for  a  reference 

{a)  Ex-parte    Wheeler,    16  {d)  CurUsv.  Rippony4  Mad. 

Vet.    266.     Ex-parte    JanioD,  462. 

1  Jac.  and  Walk.  395.  (e)  Wright  v.  Naylor,  5  Mad. 

(h)  Ex*parte  Green,  1   Jac.  77. 

and  Walk.  253.  (/)  Anon.  1  Atk;  489.     Ex- 

(c)  Hall  V.  Jones,  2  Sim.  41.  parte  Whitfield,  2  Atk.  315. 

(g)  15  Ves.  445. 

P2 


Iniaintenaiicc,  on  a  petition,  without  suit,  but 
pr  a  receiver. 


Iftddition  to  tlic  case  above  mentioned,  an  in- 

portgagec,  or  trustee,  may,  under  the  statute 

kuuc  c.  19,  be  directed  to  convey,  on  petition, 

■ut  suit.     By  this  act,  an  infant  may  be  direct- 

I  the  Court  of  Chancery,  or  Court  of  Exche- 

signified  by  an  order,  on  the  petition  of  the 

1  or  persons  for  whom  sucli  infant  shall  be 

k  or  possessed  in  trust,  or  of  the  mortgagor, 

ardian  of  such  infant,  or  person,  entitled  to  the 

f  s  secured  by  any  lands,  &e.,  whereof  any  in- 

jhall  be  seised  or  possessed  by  way  of  mort- 
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an  estate  in  Ireland,  (a)  or  in  the  island  of  St. 
Christopher's,  in  the  West  Indies,  (6)  are  within  this 
statute.  The  infant  heir  of  an  assignee,  under  a 
commission  of  bankruptey,(c)  and  of  a  messenger  in 
bankruptcy,  and  to  whom  a  provisional  assignment 
had  been  made,  but  who  had  died  before  the  choice 
of  assignees,  are  within  the  statute,  (d)  An  infant 
heir  of  a  mortgagee,  although  a/etne  covert,  may  be, 
under  this  statute,  ordered  to  convey  by  fine ;  but 
it  seems  that  an  affidavit  of  service  of  the  petition 
on  the  husband,  is  not  sufficient,  but  he  must  con- 
sent to  the  prayer  of  it;(e)  and  an  infant  devisee 
in  tail  of  a  trust  estate,  may  be  ordered,  by  pe- 
tition, to  convey  by  common  recovery.  (/)  But 
this  act  extends  only  to  plain  and  express,  and  not 
to  constructive,  or  implied,  trusts,  (g*)  But  an 
infant,  as  being  the  surviving  life  in  an  ecclesias- 
tical lease,  and  taking  no  beneficial  interest  under 
it,  has  been  held  to  be  a  trustee  within  this  sta- 
tute, (/i)  And  the  infant  trustee  is  never  ordered, 
under  the  above  act  of  Anne,  upon  petition,  to  con- 
vey to  another  trustee  upon  trusts  to  be  executed ; 
this  must  be  done  by  bill,  praying  to  have  a  new 

(a)  Evelyn  v.  Forster,  8  Ves.  (e)  Ex-parte  Maire,  3  Atk. 
96.  478.    Anon.  2  Com.  6 1 5. 

(b)  Ex-parte  Feaniliteaa,  2  (J*)    Ex-parte   Johnson,     3 
Dick.  596.  Atk.  558. 

(c)  1  Rose,  310.  (g)  Goodwyn   v.  Lister,    3 

(d)  Ex-parte  Carter,  5  Mad.  P.  W.    386. 

81.  (h)    Ex-parte   Hodgson,    2 

Dick.  737. 
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tee  ajipointecl,  and  a  conveyance,  when  the  in- 
attains  twenty-one  years,  (a)     And  a  trustee 
in  this  act  of  Parliament  must  be  a  naked  trus- 
Iiaving  no  interest.  (A)     But  an  infant  heir  of 
DFtgngee  is  a  trustee  within  this  statute,  not- 
istanding  he  has  an  interest  in  the  mortgage 
icy,  as  one  of  the  residuary  legatees,  being  like- 
co-cxccutor,  as  the  other  executor  may  receive 
mortgage  money,  which  puts  the  former  in  the 
■acter  of  a  dry  trustee,  (f)     And  it  seems,  that 
[ifant  trustee,  being  a  trustee  for  a  sale,  is  not 
lin  the  statute  of  Anne,  although  the  persons 
tied  to  the  produce  of  the  sale  arc  adult,  and 
in  the  petition,  (d)   It  seems  that  the  necessary 

Petitions.  31S 

for  an  order  that  the  infant  may  be  directed  to 
convey  accordingly;  which  is  made  of  course;  and 
the  court  has  made  this  latter  order^  although  the 
Master  has  reported^  that  the  infant  was  not  a 
trustee  or  mortgagee  within  tliis  statute^  wlien 
the  court  was  of  opinion  that^  on  the  face  of  the 
report,  the  infant  was  within  that  act.  (a)  If  the 
infant  refuses  to  obey  the  order  to  convey,  the 
court  will  make  an  order  upon  him  that  he  should 
convey  within  a  certain  time ;  and  if  he  disobeys 
that  order,  an  order  nisi  may,  on  another  applica* 
tion,  be  obtained  for  his  committal,  (b) 

By  52  Geo.  III.  c.  32,  the  Courts  of  Chancery 
and  Exchequer  may,  in  a  cause  depending,  order 
dividends  belonging  to  infants,  in  any  of  the  pub- 
lic stocks,  to  be  paid  to  the  guardian,  for  main-^^ 
tenauce  of  such  infants. 

By  the  statute  4  Geo.  II.  c.  10,  the  Lord  Ciian- 
cellor,  &c.,  is  empowered,  upon  petition,  to  make 
the  same  order  upon  idiots  or  lunatics,  being 
trustees  or  mortgagees  of  lands,  &c.,  or  their 
committee,  as  the  court  might  make  in  the  case  of 
infant  trustees,  or  mortgagees,  under  the  above 
statute  of  7  Anne.  A  trustee,  within  this  sta- 
tute, must  also  be  a  trustee  without  interest,  and 
without  any  duties,  for  the  simple  purpose  of  part- 

(a)  Ex-parte  Benton,  1  Dick.  (6)  In  the  matter  of  Be3cb, 
394.    £x-parte  Carter,  2  Dick.     4  Mad.  138. 

609. 
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the  estate ;  therefore,  a  lunatic  trustee, 
trust  deed  to  sell  for  payment  of  debts, 
Ihimsclf  a  creditor,  is  not  a  trustee  within 
:t.  (a)     Neither   is   the   lunatic   heir  of  a 
who  has  contracted  to  surrender  a  copy- 
state,  (i)    Where  there  is  a  mortgage,  and 
rtgagce  has  become  a  lunatic,  the  usual 
is  this:  the  committee  presents  a  petition, 
that  the  mortgagor  is  willing  to  pay  off  the 
ige,  and  praying  a  reference;  and  the  costs 
petition,  and  of  the  reference,  arc  paid  out 
lunatic's  estate;  and  the  same  rule  applies, 
the    petition    is    presented    by  the   mort- 
A  i^erson   must  be   found   a  lunatic 
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be  standing  in  the  name  of  any  person  residing 
out  of  England)  and  such  a  person  has  been  de* 
clared  a  lunatic,  and  bis  personal  estate  has  been 
vested  in  any  curator^  or  other  person  appointed 
for  the  management  thereof,  according  to  the 
laws  of  the  place  where  such  person  shall  reside, 
the  Lord  Chancellor  may,  upon  petition,  direct  the 
transfer  of  such  stock  into  the  name  of  the  cu- 
rator,  &e.  It  is  likewise  enacted,  by  the  statute 
of  36  Geo.  III.  c.  90,  that  if  a  bankrupt  has  stand- 
mg  in  his  own  name,  in  his  own  right,  any  stock, 
transfi^rable  at  the  Bank  of  England,  the  Liord 
Chancellor,  &c.,  upon  the  bankrupts  refusing  to 
transfer  such  stock,  may,  upon  the  petition  of  the 
assignees,  order  the  Accountant  General  to  trans- 
fer stock  into  the  names  of  the  assignees.  And, 
by  the  same  statute,  the  Lord  Chancellor,  &c., 
may  order  the  Accountant  General  to  transfer  stock 
standing  in  the  name  of  the  committee  of  a  lunatic, 
who  has  died  intestate,  or  was  gone  beyond  the 
seas,  or  has  himself  become  a  lunatic,  or  where  it 
is  uncertiun  whetlier  he  is  living  or  dead,  into  the 
name  of  a  new  committee. 

It  may  be  useful  also  to  mention  another  clause 
in  the  above-mentioned  act  of  36  Geo.  III.  c.  90 ; 
butthe  reader  will  observe,  that  to  warrant  the  inter- 
ference of  the  court  under  that  clause,  there  must  be 
a  cause  depending.  By  the  first  section  of  that  act, 
if  it  should  happen  that  any  person,  in  whose  name 
any  part  of  any  stocks  transferrable  at  the  Bank 
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■land,  is  standing,  as  trustee,  or  the  lc{?al 
|r1  representative  of  such  person  being  de- 
,  shall  be  absent  out  of  the  jurisdiction,  or 
enable  to  t!ic  process  of  the  Courts  of  Chan- 
Excliequer;  or  should  have  become  n 
pt  or  hinatic ;  or  shall  refuse  to  transfer 
ck,  &c. ;  or  it  should  be  uncertain,  or  \m- 
wbethcr  such  person  is  living  or  dead ;  in 
lascSjthc  Courts  of  Chancery  and  Exchequer, 
cause  there  depending,  may  order  the  ac- 
,nt  general,  or  sccretaiy,  Sic,  of  the  govcr- 
d  company  of  the  Dank  of  England,  to 
rsucli  stock  into  the  name  of  the  accountant 
1  of  the  Court  of  Chancery,  SiC,  in  trust,  in 
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appeared  to  rise  from  weakness  of  mind,  (a)  By 
the  52d  Geo.  III.  c.  158|  the  benefit  of  this  act  is 
extended  to  South  Sea,  and  East  India,  and  othev 
stocks,  transferrable  in  the  books  of  such  other 
company.  By  the  57th  Geo.  III.  c.  39,  the  be^ 
nefit  of  the  statutes  of  36  Geo.  III.  c.  90,  and  52 
Geo.  III.  c.  158,  is  extended  to  petitions  to  the 
Court  of  Chancery  in  cases  of  charity  and  friendly 
societies,  which  will  be  mentioned  hereafter. 

It  is  proper  here  to  mention,  that  by  the  6th 
Geo.  IV.  c.  74,  all  the  above-recited  statutes  of 
7  Anne,  c.  19,  4  Geo.  III.  c.  16,  4  Geo.  II.  c.  10, 
I  and  2  Geo.  IV.  e.  114,  36  Geo.  III.  c.  90,  52 
Geo.  III.  C.S2,  52  Geo.  III.  c.  158,  57  Geo.  III. 
c  39,  L  and  2  Geo.  IV.  c.  15,  are  for  the  purpose  of 
having  the  provisions  of  the  recited  acts  consoli* 
dated  and  amended,  repealed ;  and  by  the  2nd  sec^ 
tion  of  the  said  statute,  infant  trustees  or  mortgagees 
of  lands  or  other  property,  are  empowered  to  con-^ 
vey,  by  the  direction  of  the  Court  of  Chancery, 
&e..  Aiid  by  the  3rd  section,  trustees  or  mortr 
gagees  of  land,  or  other  property,  being  idiots, 
lunatics,  or  their  committees  or  persons  appointed 
by  virtue  of  the  act,  are  empowered  to  convey  or 
assign,  by  direction  of  the  Lord  Chancellor,  &c. 
And  by  section  4,  the  Lord  Chancellor,  &c.,  may, 
before  inquisition,  appoint  a  person  to  convey  and 
assign.    And  by  section  5,  where  trustees  and 

(a)  81014  ▼.  Naylor,  4  Vm.  360. 
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frtgagees  of  land  and  otiier  property  are  out 
Ihc  jurisdiction  of  the  Court  of  Chancery,  &e., 
t  shall  be  unknown  or  uncertain  whether  they 
Ihving  or  dead,  or  such  persons  shall  refuse  to 
Tvcy  to  the  persons  entitled,  or  to  a  new  trustee- 
pinted,  &c.,  in  such  cases  the  Court  of  Chan- 
■  may  appoint  persons  on  the  behalf,  and  iQ 

I  name  of  the  persons  seised  or  possessed,  as 
Icsaid,  to  convey  and  assign.  And  by  the  Gth 
lion,  where  stocks  transferrable,  as  aforesaid, 

II  be  outstanding  in  the  name  of  trustees  and 
i"  legal  representatives,  who  shall  be  idiot  or 

ptic,  the  Lord  Chancellor,  &c.,  whether  such 
|tces  be  found  idiots  or  lunatics,  or  not,   may 
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and  also  may  order  the  persons  appointed,  to  re- 
ceive and  pay  over  the  dividends.  And  by'section 
8,  every  direction  or  order,  made  in  pursuance  of 
this  act  by  the  Court  of  Chancery,  &c.,  shall  be 
made  upon  petition,  and  of  such  persons  after« 
named,  viz.,  if  the  same  shall  relate  to  a  convey- 
ance or  transfer  to  any  persons  beneficially  entitled 
thereto,  then  upon  petition  of  the  persons  benefici- 
ally entitled  to  the  lands,  stocks,  or  property,  to 
be  conveyed  or  transferred ;  and  if  the  same  shall 
relate  to  a  conveyance  or  transfer  in  order  to  vest 
any  lands  or  stocks,  or  property,  in  new  trustees, 
then  upon  petition  of  the  trustees  in  whom  the 
same  is  to  be  vested ;  and  if  the  same  shall  relate  to 
a  conveyance  of  an  estate  in  mortgage,  then  upon 
the  petition  of  the  persons  entitled  to  the  equity 
of  redemption ;  or  of  the  persons  entitled  to  the 
monies  thereby  secured,  or  the  guardians  of  the 
persons  entitled  to  such  monies;  and  in&nts,  or 
the  committees  of  such  persons,  if  idiots  or  luna- 
tics.  And  by  the  9th  section,  infants,  idiots,  their 
rommittees,  and  persons  appointed  by  the  act,  may 
be  compelled  to  convey  or  transfer  in  like  manner 
as  trustees  of  full  age  and  sane  understanding. 
And  by  section  10,  the  several  provisions  herein- 
before mentioned,  shall  extend  to  cases,  in  which 
trustees  may  have  some  beneficial  estate  in  tlie 
property  vested  in  them,  and  also  to  cases  in  which 
tbey  may  have  some  duties  to  perform.  And  by 
section  1 1 ,  the  aforesaid  provisions  shall  extend 
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In  cases  of  petition,  cither  in  matters  of  charity, 
■i  matters  relating  to  friendly  societies.  And 
Kection  \2,  the  Court  of  Chancery,  &,c.,  may, 
In  the  petition  of  tlic  guardians,  or  next  friend, 

ny  infant,  in  whose  name  any  stocks  may  be 
ftding,  or  any  sum  of  money  shall  be  standing, 

irtuc  of  any  Act  of  Parliament  for  paying  off 
I  such  hind,  and  niiu  shall  be  beneficially  en- 
Id  thereto,  order  the  dividends  to  be  paid  to  the 
plian,  &c.,  for  the  maintenance  of  the  infant, 
by  section  13,  when  any  stock,  &c,,  shall  be 
Ithng  in  the  name  of  idiots  or  lunatics,  who 

!  be  beneficially  entitled  thereto,  or  any  stock 
|l  be  standing  in  the  names  of  committees  of 
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the  trans  ferS)  are^  the  secretary^  deputy  secretary, 
or  accountant  general  of  the  Bank  of  England. 
And  by  the  17th  section,  the  costs  may  be  direct- 
ed by  the  Lord  Chancellor,  &c.,  to  be  paid  out  of 
the  property,  in  respect  of  which  the  orders  shall 
be  made. 

Also,  by  statute  29  Geo.  IL  c.  31,  in  all  cases 
where  an  infant,  or  lunatic,  or  feme  covert^  is 
interested  in  any  lease  granted  by  any  person  or 
persons,  bodies  politic,  aggregate,  or  sole,  for  life 
or  lives,  or  for  any  term  of  years  determinable 
npon  the  death  of  any  person  or  persons,  it  shall 
and  may  be  lawful  for  such  infant,  or  his  guardian, 
6t  for  such  lunatic,  or  his  guardian,  or  committee, 
and  for  such  feine  covert^  or  any  person  on  her 
behalf,  to  apply  to  the  Court  of  Chancery,  the 
Court  of  Exchequer,  &c.,  by  petition  or  motion, 
in  a  summary  way ;  and  by  the  order  of  the  court, 
Such  respective  persons  are  enabled  to  surrender 
such  leases,  and  to  accept  new  leases. 

Also,  by  33  Geo.  III.  c.  54,  s.  8,  (an  act  for  the 
encouragement  and  relief  of  friendly  societies,)  the 
treasiu'er  and  trustee  for  the  time  being,  and  all 
other  officers  of  any  such  society,  who  shall  have 
or  receive  any  part  of  the  eflPects  of  such  society,  or 
shall  in  any  manner  be  entrusted  with  the  custody 
thereof,  or  of  any  securities  relating  to  the  some, 
her  and  their  executors,  &C.9  shall,  upon  demand 
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le  in  pomiance  of  any  order  by  such  society, 
^ve  in  his  account  as  therein  directed,  and 
11  likewise,  upon  demand,  pay  over  monies  in 
liands,  and  assign  all  securities,  &c.,  standing 
|is  name,  as  such  societies  shall  appoint ;  and 
pse  of  any  neglect  or  refusal  to  do  any  of  the 
I'e  acts,  it  is  lawful  to  every  such  society,  in 
I  name  of  the  treasurer  or  trustee  thereof,  to 
■bit  a  petition  to  the  Court  of  Chancery,  &c., 
1  may  proceed  thereon  in  a  summary  way,  and 
|c  such  order  therein  as  to  such  court  shall 
just,  and  no  fee  is  to  he  received  by 
I  oflBcer  or  minister  of  such  court ;  and  coun- 
be  assigned,  and  a  clerk  in  court  ap- 
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ceased  to  be  a  trustee  upon  his  own  security,  (a) 
nor  to  the  case  of  a  person,  who  is  in  the  habit  of 
receiving  money  of  the  society,  having  no  trea- 
surer appointed,  upon  notes,  carrying  interest 
payable  at  one  month  after  demand,  that  receipt 
not  making  such  person  a  treasurer,  within  the 
meaning  of  the  act.  (b)  Tlie  preference  is  given 
by  the  act,  only  in  respect  of  money  which  got 
into  the  bands  of  the  officers,  independent  of 
contract ;  therefore,  it  does  not  apply  to  money 
borrowed  by  the  treasurer  of  the  society,  upon  his 
own  security,  (c) 

Also,  under  the  act  of  38  Geo.  IIL  c.  60,  for 
ibe  redemption  of  the  land  tax,  the  Court  of 
Chancery  is  authorised  in  several  cases  to  make 
orders  upon  petitions  only,  without  suit 

By  the  act  of  52  Geo.  IIL  c.  101,  [for  the 
regulation  of  charities],  in  every  case  of  a 
breach  of  any  trust,  or  supposed  breach  of  any 
triwt,  created  for  charitable  purposes,  when- 
ever the  direction  or  order  of  a  court  of  equity 
shall  be  deemed  necessary  for  the  administration 
of  any  trust  for  charitable  purposes,  it  shall  be 
Iftwfid  for  any  two  or  more  persons  to  present 

(a)  Ex-parte  the  Amicable     444.     £x-parte   Ross,  6  Ves. 
Society  of  Lancaster,  6  Ves.  98.      803. 
(h)  Ex-parte  Ashley,  6  Ves.        (c)  Ex-parte  Stamford  Friend- 
ly Society,  15  Ves.  280. 

Q 


^?. 


\ 
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*'  confined  to  the  cases  of  plain 

^  ^  and  is  not  applicable  to  adverse 

-^'^  '^ble  property,  (a)    The  peti- 

Sgnature   of  the  Attorney 

■tor  General^  in  case  only 

V.  "^eneral  at  the  time.(A) 

a  petition,  without 
■•\       V   .  '  And  where  an 

s  act,  are  pro- 
*  '  ic  same  objects, 

.:ittorncy  General,  to 
^  ^occcd.  {(I)     The  Master's 
^  ctition  under  this  act,  may  be 
^iiofh  (e) 

^,  by  statute  39  and  40  Geo.  III.  c.  56,  it 

pjiQvidcd,  that  where  money  under  the  control 

r^f  a  court  of  equity,  or  of  which  any  individuals 

rir  trustees  are  possessed,  shall  be  subject  to  be 

I  yested  in  the  purchase  of  freehold  or  copyhold 

1^  ^jtaments,  or  both,   to  be  settled  in  such 

Anner,  that  it  would  be  competent,  in  case  such 

•  uney  h*^  ^^^^  invested  in  real  estate,  for  the 

^^^fttOD  who  would  be  the  tenant  in  tail  of  the  first 

/  \  Ex-part®  Rees,  3  Ves.         (c)  Alt.  Gen.  v.  Green.    1 
J^^  10.  Jac-  and  Walk.  303. 

lb)  Ex-fMurte  Skinner  id  Re         (d)  Ibid, 
l^wfcrd  Charity,  2  Mer.  453.  (e)  In  the  Matter  of  Slew- 

ringe'fl  Charity,  3  Mer.  707. 

Q  2 
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|tition  to  the  Lord  Chaucellor,  or  Master  of  the 

for  the  time    being,  or  to  the  Court   of 

hequer,  stating  such  complaint,  and  praying 

1  relief,  as  ihe  nature  of  the  case  may  require  ; 

lit  shall  be  lawful  for  the  Lord  Chancellor,  and 

Itlie  Master  of  the  Rolls,  and  the  Court  of 

llicquer,  to  hear  such  petition  in  a  summary 

1,  and,  upon  affidavits,  or  such  other  evidence 

liall  be  produced  upon  such  hearing,  to  deter- 

■  the  same,  and  to  make  such  order  therein, 

with  respect  to  the  costs  of  such  application, 

him  or  them   shall    seem  just ;  and    such 

shall  be  final    and  conclusive,   unless  the 

parties,  who  shall  think  himself  or  them- 
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under  this  act,  is  confined  to  the  cases  of  plain 
breaches  of  trusts,  and  is  not  applicable  to  adverse 
claims  on  the  charitable  property,  (a)  The  peti- 
tion must  have  the  signature  of  the  Attorney 
General ;  or  of  the  Solicitor  General,  in  case  only 
of  there  being  no  Attorney  General  at  the  time.(A) 
And  an  order  made  upon  such  a  petition,  without 
such  signature,  is  a  nullity,  (c)  *  And  where  an 
information  and  petition  under  this  act,  are  pro- 
ceeding together,  and  include  the  same  objects, 
the  court  will  refer  it  to  the  Attorney  General,  to 
consider  wliich  should  proceed,  (d)  The  Master's 
report  made  on  a  petition  under  this  act,  may  be 
confirmed  by  motion,  (e) 

Also^  by  statute  39  and  40  Geo.  III.  c.  56,  it 
is  provided,  that  where  money  under  the  control 
of  a  court  of  equity,  or  of  which  any  individuals 
or  trustees  are  possessed,  shall  be  subject  to  be 
invested  in  the  purchase  of  freehold  or  copyhold 
hereditaments,  or  both,  to  be  settled  in  such 
manner,  that  it  would  be  competent,  in  case  such 
boney  had  been  invested  in  real  estate,  for  the 
person,  who  would  be  the  tenant  in  tail  of  the  first 


(o)  Ex-parte  Rees,  3  Ves.         (c)  Alt.  Gen.  v.  Green.    1 
ud  B.  10.  Jac.  and  Walk.  303. 

(h)  Ex-parte  Skinner  is  Re         (d)  Ibid. 
Uwfiird  Cbaritjy  2  Mer.  453.  (e)  In  the  Matter  of  Slew- 

ringe's  Charity,  3  Mer,  707. 

Q  2 
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1  therein,  cither  alone  or  together,  with  the 

ho  would  be  tlic  owner  of  the  particular 
g  estate  therein,  if  any,  by  deed,  fine,  or 

recovery,  in  case  of  freehold  heredita- 
'V  by  surrender  and  rceovery,  or  either  of 

the  case  of  copyhold  ;   to  bar  the  said  es- 

the  right  of  all  persons  in  remainder,  It 
be  necessary  to  have  such  money  actually 
in  lands,  to  bar  the  entail  estiite  and  re- 
;  over ;  but  it  shall  be  lawful  for  the  Court 
:ery,  or  such  court  of  equity,  under  the. 
'f  which  such  money  shall  be,  and  in  the 
rustecs,  for  the  Court  of  Chaneery,  in  a 
'  way,  upon  the  petition  of  the  tenant  of 
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reference  is  considered  by  the  court  to  be  indis- 
pensable, {a)  and  the  order  for  the  payment  of 
the  money  to  the  petitioner,  is  accompanied  with 
a  direction,  that  it  shall  have  no  effect,  unless  the 
tenant  in  tail  shall  be  living  on  the  second  day  of 
the  next  term,  {b)  This  act  applies  only  to  those 
cases,  where  the  right  of  the  person  calling  him- 
self the  tenant  in  tail,  is  clear  and  indisputable : 
therefore,  if  there  is  a  question,  whether  he  be  a 
tenant  in  tail,  or  only  tenant  for  life,  the  court 
will,  not  upon  this  petition,  decide  the  point,  (c) 

Tliis  act  of  the  39th  and  40th  of  Geo.  III.  c.  56, 
has  been  repealed,  and  in  part  re-enacted,  by  the 
act  of  7  Geo.  IV.  c.  45,  which  dispenses  with  the 
separate  examination  in  court,  or  upon  commis- 
sion, and  consent  oi  feme  coverts ^  in  cases  where 
the  fund  shall  be  less  than  200/. ;  and  then  pro- 
ceeds to  enact,  that  it  shall  be  lawful  for  the 
Court  of  Chancery,  under  the  circumstances  spe- 
cified in  the  former  act,  to  make  such  orders  and 
declarations  as  are  herein-after  mentioned;  viz., 
in  case  such  petition  shall  be  presented  by  the 
person  who  would,  at  the  time  of  presenting 
the  same,  be  tenant  in  tail  in  possession  of  the 


(a)  £x-parte    Bennet,    Ex-  12,  in  note.     Ex-parte  Bennet, 
parte    Dolman,  6    Ves.    116.  ex-parte  Dolman,  6  Ves.l! 6. 
Ex-parle  Forth,  8  Ves.  609.  (c)    Ex-parte  Sterne,  6  Ves. 

(b)  Low  ton  V.  Lowton,  5  Ves.  156. 
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laments  to  be  purchased  free  from  incum- 

slmll  be  presented   by   the   person 

puld,  at  the  time  of  presenthig  such  peti- 

tcnant  of  the  first  estate   tail,  together 

without,  the  eonsent  of  the  person  {if 

Iho  would  be  owner  or  owners  of  the  ante- 

I  particular  estate,  or  wlio  would  be  entitled 

■  charge  or  incumbrance  antecedent  to  the 

K)r  estates  of  such  tenant  in  tail,  as  the  case 

,  to  order  the  money  subject  to  such  trust, 

I  paid  to  the  petitioner,  or  to  be  paid  and 

in  such  manner  as  the  petitioner  shall 

:,  and  the  court  siiall  approve  of.     And  in 

1  petition  shall  be  presented  by  the  per- 
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of  all  persons  in  remainder  after  such  estate  or 
estates  tail,  but  without  the  concurrence  of  all  the 
persons  who  would  be  entitled  to  particular  es- 
tates in^  or  to  charges  or  incumbrances  upon,  the 
said  hereditaments^  antecedently  to  such  estate 
tail,  to  declare  that  such  estate  tail,  and  all  re- 
mainders and  reversions  expectant  thereon,  is  and 
are  absolutely  barred,  and  to  order  that  the  here- 
ditaments to  be  purchased  with  the  money  sub- 
jected to  the  said  trust,  shall,  when  purchased,  be 
settled  subject  to  the  uses  antecedent  to  such 
estate  tail,  to  the  use  of  the  person  who  would 
have  been  entitled  to  such  estate  tail,  his  heirs 
and  every  such  declaration  and  order  shall  be 
binding,  not  only  on  persons  who  would  have 
been  entitled  to  such  estate  tail,  but  also  upon  all 
persons  who  could  have  claimed  through  or  under 
such  persons,  by  force  only  of  such  entail,  or  in 
remmnder  or  reversion  after  such  estate  tail. 

Under  the  statute  56  Geo.  III.  c.  60^  (an  act 
which  authorises  the  transferring  stock,  upon 
which  dividends  shall  have  remained  unclaimed 
for  the  space  of,  at  leasts  ten  years,  at  the  Bank  of 
England,  and  also  all  lottery  prizes,  and  balances 
of  sums  of  money  issued  for  paying  the  principals 
of  stocks  or  annuities,  which  shall  not  have  been 
demanded  for  the  same  period  to  the  commission- 
ers for  the  reduction  of  the  national  debt.)  the 
Bank  of  England  are  empowered  to  direct  the  ac- 
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|nt  general  oftlieBank  to  re-transfer  any  such 

slock  to  any  person  establishing  a  claun  to 

■li  stock,  &c.     But  if  the  Bank  shall  be  not 

Id  uf  the  justice  of  such  claim,  then  the 

Int  may,  by  petition,  in  a  summary  way,  ap- 

Ithe  Court  of  Chancery,  or  to  the  Court  of 

l(|ui.i-;  and  a  copy  of  the  petition  is  to  be 

on   the  Attorney  General,  and  upon    the 

)ners  for  the  reduction  of  tlie  national 

I  anil  the  court  may  make  sueh  order  tlicreon 

i  api)ear  to  be  just, 


J  not  necessary  to  serve  the  Bank  with  a  copy 
lpetition.(fl)   The  provision  in  this  act,  cnti- 
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of  the  application  arc  in  general  to  be  paid  out 
of  the  stock  in  question. (/i) 

Under  this  head  of  summary  jurisdiction,  it  is 
not  irrelevant  to  observe,  that  the  court  will  not 
compel,  on  a  petition,  a  vendor's  solicitor,  by  vir- 
tue of  its  summary  jurisdiction  over  solicitors,  to 
perform  an  undertaking  given  by  him  at  the  sale^ 
to  do  certain  acts  for  clearing  the  title  to  the  es- 
tate.(6)  It  is  proper  also  to  add,  that  the  applications 
to  the  Lord  Chancellor,  in  lunacy  and  bankruptcy, 
are  by  petition ;  but  as  they  are  made  to  him,  not 
as  a  judge  sitting  in  a  court  of  equity,  but  under  a 
special  delegated  authority,  it  will  not  be  necies- 
sary  to  say  any  thing  on  the  subject  relating  to 
them. 

But  an  order  may  sometimes  be  obtained  in 
bankruptcy  by  motion.  Thus,  where  a  petition 
has  been  presented  to  expunge  a  debt  proved  by 
A  (who  afterwards  died)  on  behalf  of  himself  and 
his  partner,  who  resided  abroad,  the  Vice  Chan- 
cellor, Sir  John  Leach,  made  an  order  upon  wo- 
tiouj  that  service  of  the  copy  of  the  petition,  on 
the  partner's  attorney,  should  be  deemed  good 
service,  (c) 

(a)  £x-parte  Martin,  3  Jac.  (c)   Ex-parte  Palon  ia    Re 

55*  AodersoD,  3  Mad.  116. 

(Ji)  Peart  v.  Bushell,  2  Sim. 
38. 
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old  order  of  the  court,  (a)  no  order,  made 
;ition,  (unless  the  same  be  by  way  of"  sum- 
hall  be  effectual  to  ground  suhpa-tias,  or 
ocess,  unless  within  three  days,  in  term 
a  week,  in  the  viication,  after  the  order 

the  same  be  drawn  up  and  entered  with 
ster,  to  the  end  no  person  may  be  sur- 
r  any  private  order.  But  this  rule  seems, 
modern  practice,  to  be  otherwise ;  and 
cr  may  be  drawn  up  almost  at  any  time, 

it  be  before  such  sitbjtctiia  or  process 

ord  Chancellor  appoints  days,  during  the 
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SECTION  II. 

Affidavits. 

Affidavits  are  usually  resorted  to,  in  support  of 
motions  and  petitions.  An  affidavit,  generally 
speaking,  is  an  oath  in  writing,  sworn  before  some 
person  who  has  authority  to  administer  such  oath. 
No  commitment  can  be  made  on  a  foreign  affidavit, 
because  no  perjury  can  be  assigned  thereon,  {a) 

The  affidavit  of  a  peer  is  upon  oath.  (A)  The 
affidavit  ought  to  name  the  place  of  residence,  and 
title,  of  the  person  making  it,  and  the  court,  the 
title  of  the  cause  or  matter  in  which  it  is  made ; 
and  ought  not  to  run  into  unnecessary  and  irrele- 
vant statements,  or  to  contain  any  scandalous 
matter;  if  it  should,  it  may  be  referred  to  the 
Master  for  impertinence  or  scandal,  (c)  And  if  a 
whole  petition  is  recited  in  an  affidavit  of  service, 
tlie  court  will  order  the  attorney  to  pay  tlie  costs 
of  it.  {d)    But  an  affidavit  cannot  be  referred  for 

(a)  Miuigravc  ¥.  Medcx,  19  lips  v.  Millman,  1  Dick.  112 
Ve8.652.  and  113.     £x-parte  Simpsoo, 

(b)  Meere  v.  Lord  Stourton,  15  Ves.  476.  Aoonymous, 
1  P.W.  146.    See  Beam.  Cha.     3  Ves.  and  B.  93. 

Ord.  105.  {d)  £x-parte  Smith,  1  Atk. 

(c)  Ex-parte  Smith,  1  Atk.     138. 
138.  Jobsoar.  Leighton.  Phil- 
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.inencc  after  a  counter  affidavit,  by  the  party 

lainlug  of  the  impertinence;  but  a  counttT 

it  does  not  prevent  s  reference  for  sean- 

I)     So  an  affidavit  may  be  referred  for  sean- 

ithough  it  be  presented  for  the  express  piir- 

f  discrediting'  the  testimony  of  the  person 

character  is  attacked,  if  it  goes  into  parti- 

of  facts  of  a  scandalous  nature.  (6)     It  may 

improper  here  to  observe,  that  it  is  irregu- 

Irefer  separate  answers  for  insufficiency  by 

[der.{f)     From  thence  it  may  be  fairly  in- 

that  it    would    be    irregular    to  refer  for 

il  and  impertinence,  by  one  order,  two  affi- 

orn  4)y  different  persons.  (*/)     In  an  affi- 
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or,  if  he  does,  the  register  of  affidavits,  or  his  de- 
puty, may  refuse  to  file  them,  {a)  But  where 
small  blots,  or  interlineations,  occur,  the  register 
usually  marks  them  in  the  margin,  {b) 

Affidavits,  taken  before  the  Master,  are  to  be 
brought  into  the  register's  office  to  be  filed  in 
some  due  and  convenient  time  after  they  are 
sworn,  (c)  Also,  the  deponent  ought  to  sign  his 
name,  or  mark,  on  the  left  side  of  the  affidavit,  the 
jurata  being  on  the  right ;  and  he  must  be  sworn 
to  the  truth  of  it,  cither  before  a  Master  in  Chan- 
cery, at  the  public  office,  or  the  Master  s  house, 
or  before  a  Master  extraordinary  in  the  country ; 
but  the  latter  cannot  take  affidavits  in  London,  or 
within  twenty  miles  of  it :  and  it  is  to  be  observed, 
that  every  Master  extraordinary  must,  at  the  bot- 
tom of  every  affidavit,  express  the  name  of  the 
town  and  county  where  he  takes  it,  or  it  will  not 
be  held  authentic,  or  be  filed,  {d)  And  an  affidavit 
taken  before  a  solicitor  in  the  cause,  cannot  be 
read,  (e)  An  affidavit  taken  before  a  Master  extra- 
ordinary, in  Ireland,  has  been  permitted  to  be  read 
in  this  court.  (/)  And  where  a  party,  to  be  examined 
on  affidavit,  was  resident  at  Amsterdam,  the  court 
ordered  that  he  should  be  examined  before  a  no- 

(a)  Beam.  Cha.  Ord.  65.  {d)  Beam.  Ord.  Cha.  212. 

(6)  Harr.  Cha.   Pract.  edit,  (e)  lore  Wogan,3  Atk.  813. 

of  1808,  p.  399.  (/)  Anneyley  v.  Anglesey,  1 

(c)  Beam.  Cha.  Ord.  149.  Dick,  90. 
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I>lic  there,  with  the  intervention  of  a  proper 
ate,  if  necessary  by  the  law  of  Holland,  to 
linistratioii  of  an  oatb.(«)     Bnt  an  affidavit 
1  one  cause  cannot  be  read  as  the  ground 
lining  an  order  in  another  cause,  althougli 
1  the  same  parties;  but  there  must  be  an 
:  in  the  cause  in  which  the  application  is 
>j)    If  the  party,  who  makes  the  application 
s  to  read  affidavits  made  in  another  mo- 
the  same  cause,  or  the  answer,  or  other 
iings  therein,  not  the  immediate  ground  of 
lication,  notice  must  be  given  to  the  oppo- 
ty  of  sueh  intention. 

Affidavm* 

grounded  upon  an  affidavit,  {a)  But,  notwith- 
standing this  positive  regulation,  a  practice  had 
obtained  of  issuing  attachments,  without  an  affi- 
davit previously  filed  at  the  affidavit  office ;  but 
Lord  Eldon  ordered  that  such  practice  should  be 
corrected  in  future.  (A) 

There  is  no  precise  time  required  for  filing  the 
affidavit  before  the  application  is  made  to  the 
eourt ;  only,  it  ought  to  be  filed  so  long  before  Uie 
application,  as  that  the  other  side  may  have  time 
to  take  a  copy  of  it ;  and  in  a  motion  to  exteiid 
an  injunction  to  stay  trial,  it  was  considered  as  no 
objection  that  the  affidavit  [viz.,  that  the  plaintiff 
eould  not  go  to  trial  with  safety  till  the  answer 
came  in]  was  filed  only  the  day  before,  (c)  But 
where  tlie  court  directs  that  affidavits  on  both 
sides  should  be  filed  within  a  certain  limited  time^ 
and  some  of  the  affidavits  on  one  side  happen  not 
to  be  filed  on  that  day,  the  court  will  not  enlarge 
the  order  further,  that  the  other  side  may  give  an 
answer  to  those  affidavits,  {d) 

(a)  Beam.  Cha.  Ord.  55,56,         (h)  Broomhead  v.  Smith,  8 
64,   142,    148.     Note.     Same     Ve8.  357. 
role  as  to  Reports,  Beam.  Cha.         (c)  Jones  v.  ,  8  Ves. 

Ord.  307.  46. 

(d)  Barnard.  402. 
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^   pil 
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Literlociitorif  Orders. 

s    jnay   be    divided    into    common    and 
orders,    and  also  into   those  which   are 
ill  the  first  instance,  and  tliosc  which  are 
nditional.      Common    orders    are    those, 
lay  be  obtained  as  a  matter  of  course,  and 
no  notice,  such  as  orders  for  the  different 
s  of  contempt  against  an  absconding-  de- 
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seription  is  the  order  nisi  to  dissolve  the  common 
injunction  upon  the  coming-in  of  the  answer ;  or 
to  confirm  the  Master's  report.  If  an  order  nisi  is 
obtained  upon  affidavit^  it  is  not  necessary,  that  it 
should  be  mentioned  and  referred  to  in  the 
order,  (a)  It  is  also  proper  here  to  observe^  that 
there  are  cases  where,  although  by  the  language 
of  the  order  it  appears  to  be  absolute  in  the  first 
instance,  yet  it  cannot  be  acted  upon  without  an« 
other  order ;  as  an  order  that  a  party  should  bring 
in  books  and  papers  before  a  Master  within  four 
days,  or  that  a  Serjeant  at  arms  should  go  against 
him;  upon  the  party's  disobeying  tliat  order,  a 
fresh  order  upon  the  Master  s  certificate  must  be 
applied  for,  to  have  him  committed  (6)  And  it 
seems  the  same  rule  applies  to  cases,  where  the 
order  is  that  the  party  should  go  before  the 
Master,  and  be  examined  on  interrogatories. 
An  order  of  the  above  description  (usually  called  a 
four-day  order)  is  obtained  upon  a  motion  of 
course.  But  when  an  order  to  pay  costs  is  made 
on  a  person  not  a  party  to  the  suit,  a  motion 
for  a  four-day  order  or  commitment,  requires 
notice,  (c) 

After  an  order  has  been  obtained,  it  is  drawn 
up  by  the  register,  who  attended  in  court  when 

(a)  Wy.  Pract.  Reg.  297.  (c)  In  re  Partington,  6  Ves. 

(6)  Carleton   v.  Smith,    14     71. 
Ves.  180. 

R 
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icntion  for  it  was   made  ;  If  any  former 
9  been  obtained,  toucliing  the  same  mat- 
mght  to  be    recited    by    tlie   vcffister   in 
up  the  present  order,  (n)  which  is  passed 
egister's  signing  his  initials  on  the  le^:- 
e  of  it ;  after  whieh  it  is  entered,  tliat  is; 
'erbatbn  by  the  entering  rcg'ister,  in  the 
s  book,  who  uses  the  word  "  entered  " 
oot  of  the  order.    An  order  cannot  be 
e  of,  until  it  is  drawn  up  and  perfected  111 
le.  {b) 

frequent  application  to  the  court  to  enter 
^?^m^pr^(«wc^vhiclM^^notioiw)^^^^ 
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to  hdd,  thitt  &n  order  may  be  discharged,  not  oiily 
by  flppeal,  or  on  a  rehearing,  but  by  motion  or 
petition;  on  the  ground  that  it  was  obtained  upon 
false  suggestions  ;  6t  iipoti  producing  new  fdicts ; 
or  sometiitiesl  on  accbunt  of  a  supposed  error  in 
the  order  itself,  Upon  the  itank  facts. 

^ftcir  an  order  is  drawn  Up,  pass^d^  and  entered, 
it  iid  to  be  then  served,  where  service  is  necessary; 
lU  aii  order  rilsi  to  diidsolve  an  injunction,  it  is  di-^ 
reeted  that  the  injunction  shall  be  dissolved;  Utt- 
less  the  plaihtifr;;  having  notice  of  the  order,  shall; 
on  a  specific  day,  show  cause  to  the  contrary.  The 
time  appointed  in  this  order  for  shdwing  cause  iH 
term,  is  on  Thursday  (if  that  be  a  day  for  motions), 
and  on  the  first  and  last  days  of  terrti ;  and  during 
the  sittings  on  one  of  the  seal  days ;  and  the  order 
fiisi  must  be  served  two  clear  days  before  the 
day  on  which  it  is  to  be  made  absolute  ;  {a)  bUt 
in  an  order  nisi  to  confirm  the  Masteir's  report, 
the  report  is  directed  to  he  confirmed,  unless  the 
party  affected  by  it,  having  notice  of  the  order, 
sliall,  within  eight  days  after  slervice  of  it,  ^h6# 
to  the  court  good  cause  to  the  contrary.  All 
orders  nisi  must  be  served ;  and  it  is  the  phnt-^ 
tice  to  serve  All  comthon    orders    (they  being 


(«)  23rd  of  the  General  Orders  of  1828. 

R  2 
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without  notice),  «ith    tbe    exceptions 
wliicli  are  tbe  foiiudation  of  common 
as  an  order  for  a  commissioD  and  ser- 
arms.  {a)     But  tliose   orders  which  are 
upon  notice,  and  upon  hearing  counsel 
6ides,(i)  do  not  in  general  require  to  be 
By  the  21st  of  the  General  Orders   of 
:  order  nisi  for  confirming  a  report,  may 
led  upon  petition  as  well  as  by  motion, 
ce  thereof  upon  the  clerk  in  court  of  any 
[ood  service  on  such  party ;  and,  by  the 
er,  the  order  iiiii  for  dissolving  the  com- 
netion,  may  be  obtained  upon  petition,  as 
y  motion. 
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with  the  necessity  of  an  affidavit  of  scrvicc.(a) 
But  personal  service  will  be  dispensed  with,  where 
the  party  cannot  be  found ;  (A)  and  then  service  on 
his  clerk  in  court  will  be  substituted  for  personal 
service.  An  order  pronounced  by  the  court,  al- 
though it  irregularly  issued,  is  not  a  mere  nullity ; 
and  before  any  proceeding  can  be  had,  as  if  no 
such  order  had  been  obtained,  it  must  be  dis- 
charged, (c) 

Such  orders  as  do  not  fall  within  the  de- 
scription of  cases  above  alluded  to,  do  not  in 
general  require  personal  service ;  but  the  usual 
service  is  either  by  delivering  a  copy  of  the  order 
in  question  to  the  clerk  in  court  himself,  or 
leaving  it  with  his  clerk  or  agent  at  his  seat  in 
the  six  clerk's  oflBce,  the  original  order  being 
shoAvn  to  the  person  served,  at  the  time  of  service. 

The  order  nisi  having  been  served  in  the  regular 
way,  and  no  cause  being  shown  against  making 
that  order  absolute,  it  may  be  made  absolute  on 
the  day  appointed  for  showing  cause,  upon  affi- 
davit of  service  of  the  order  nisi ;  but  the  party 
who  is  the  object  of  the  order,  has  all  the  day 

(a)  Whitehead    v.    Thistle-  (c)  Boddy  v.  Kent,  1  Mer. 

thwaite,3  Atk.618.  361. 

(6)  JacksoQ  ▼.  ,  2 

Yes,  J,  417. 
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the  sitting  of  the  court  to  ehow  cause, 
lout  a  motion  and  an  affidavit,  such  order 
solute,  although  no  cause  is  shown,  unless 
V  so  ordered;  but  you  may  move  to  make 
Icr  7im  absolute,  after  tlie  day  given  to 
use  :  but  then  you  must  produce  not  only 
avit  of  service  of  the  order,  but  also  a  eer- 
from  the  I'cgister,  that  no  cause  is  shown 
)ntrary. {a) 

s  are  enforced  in  the  same  manner  as  de- 
liich  M'ill  be  mentioned  in   a  subsequent 
t  is  sufficient  here  to  observe,  that  in  ge- 
^nod^^nforciru^ibedienc^^^pe^^^^ 
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itnd  who  is  disobedient,  the  Serjeant  at  arnis  is  ^I^e 
first  process.  But  it  is  proper  here  to  observe, 
that  pq  writ  of  execution  issues  except  in  the  cosq 
pf  ^  Pfirty ;  ^pd  that  against  any  other  persop 
whom  you  want  to  compel  to  pay  money  iptcj 
court,  an  order  issues  that  he  pays  the  money  by 
a  given  day  ;  if  he  does  not,  another  order  issues 
that  he  pays  on  a  given  day,  or  to  stand  com- 
mitted, {a)  In  the  case  also  of  a  solicitor,  or 
other  officer  of  the  court,  who  is  supposed  to  be 
always  present  there,  the  bare  service  of  the 
order  without  a  writ  of  execution,  is  deemed 
sufficient,  {b)  It  is  proper  to  add,  that  a  person 
may  be  arrested  on  a  Sunday,  under  a  warrant  of 
the  court,  for  disobeying  an  order,  (c)  Although 
an  order  which  has  been  made,  must  be  obeyed, 
yet,  on  an  application  against  a  person  guilty  of  a 
breach  of  it,  the  court  will  give  to  him  the  benefit 
of  the  &ct,  that  the  order  ought  not  to  have  been 
made,  (d) 

It  may  be  proper  to  add,  that  by  the  44th  of 
the  General  Orders  of  1828,  whenever  a  person, 
who  is  not  a  party,  appears  in  any  proceeding, 
either  before  the  court,  or  before  the  Master,  ser- 


(tt)  Anon.  14  Ves.  207.  (c)  Ex-parte  Whitcburch,  1 

{b)  Harr.  Cha.  Pract.  edit  of     Alk.  55. 
1808,  p.  513.  (d)  Drewry  v.    Thacker, 

SwanBt.  546. 


IiiterlocMorif  Orders. 

1  the  solicitor  in  London,  by  whom  such 
ears,  whether  such  solicitor  act  as  prin- 
igent,  shall  be  deemed  good  ser\-ice,  ex- 
lattcrs  of  contempt,  requiring  personal 
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CHAPTER  V. 


INTERLOCUTORY    APPLICATIONS    BY    PLAINTIFF, 
CHIEFLY  ON  DEFENCE  BEING  PUT  IN. 

Dismission  of  the  Bill  by  the  Plaintiff:  Reference  of  the  An^ 
swerforlnsufficiency,  and  Scandal^  and  Impertinence :  Amende 
ment  of  Bill :  Production  of  Deeds  and  Writings :  Payment 
of  Money  into  Court :  Receiver :  Injunction :  Ne  exeat 
Regno. 

After  the  defendant  has  put  in  his  demurrer, 
plea,  or  answer,  it  becomes  necessary  for  the 
plaintiff  to  consider  whether  he  can,  with  a  fair 
chance  of  success,  proceed  in  the  suit ;  if  it  is 
thought  that  he  cannot,  the  plaintiff  may  move  to 
dismiss  his  bill ;  but  (supposing  an  answer  to  be 
put  in)  it  may  be  so  insufficient^  that  the  plaintiff  is 
not  at  present  put  in  a  condition  to  decide  upon 
the  above  point,  or  it  may  be  scandalous  or  im- 
pertinent; and,  therefore,  whether  the  plaintiff 
intends  to  proceed  or  not  in  the  suit,  it  may  be  fit, 
in  order  to  protect  his  character  and  save  ex- 
peuse,  to  procure  such  improper  matter  to  be 
expunged.  The  inspection  of  the  answer  may, 
also,  instead  of  making  it  necessary  to  consider 
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plaintiffs  propose  to  examine  him  as  a  witness ;  (er) 
in  any  of  these  cases,  upon  application  to  tj^e 
court  for  the  purpose,  his  name  will  t^e  ordered  \^ 
be  struck  oqt  of  the  engrossment,  upon  payment; 
of  costs,  or  giving  security  for  costs  to  that  time, 
III  the  first-mentioned  case,  it  seems  th^t  this  or- 
der  may  be  obtained  without  the  consent  of,  or 
notice  to,  the  co-plaintiff;  (i)  andy  in  the  secpnd- 
men|ipned  case,  the  court  (unless  he  is  thereby 
materially  injured ;  in  which  case,  the  order  wil^ 
not  b^  niade,  except  the  injury  be  obviated,)(c)  will 
prder  the  person  who  psed  the  plainti^s  name 
in^prpperly,  to  pay  the  costs,  {d)  But  a  case  has 
opcurred,  where  the  application  not  being  made 
till  the  cause  was  at  issue,  tl^e  court,  on  thp  grovind 
that  ^t^king  out  tl^e  plaintiff^s  pame  might  dc- 
raqge  ^])e  cau§^,  and  impede  the  hearing,  refilled 
the  application;  but  dirpcted  the  notice  to  be 
saved,  till  the  hearing  of  the  cause,  viz.,  in  case  the 
plaintiff  should  be  ordered  to  pay  costs,  the  sp- 
jicitpr#  who  had  iipproperly  inserted  the  plaintiff's 
pfunf,  might  be  ordered  to  indemnify  him.(e)  In 
lil^e  manner,  a  bill  being  dismissed  with  costs,  (f 

(a)  Lloyd  v.  Makeam,  6  Ves.  (d)  Harr.  Cha.  PracL  |8P8, 

145.  p.  319.     Wilson  v.  Wilson,  1 

(6)  Wy.    Pract.  Reg.   179.  J^c.  and  Walk.  458. 

Langdale  v.  Langdale,   13  Ves.  (e)  Yeomans  v.  KilvingtOD^ 

167.  1    Dick.    351.      Dundass  ▼. 

(c)  Holkirk   ▼.    Holkirk,    4  Dutens,  1  Vet.  J.  196. 
Madd.  50. 
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'ho  was  made  a  co-plaintiff,  without  liis 
or  knowledge,  is  liable  for  the  costs  to 
dant,  but  is  entitled  to  be  indemnified  by 
tor.  {(/)    But  in  none  of  these  cases,  is  the 
entitled  to  dismiss  the  bill,  or  strike  his 
m  the  record,  without  costs  paid,  or  se- 
the  defendant,  unless  it  be  consented 
tut  if  there  is  a  written  agreement  bc- 
e  plaintiff  and  defendant,  in  order  to  set- 
ispute  wliich  was  the  subject  of  the  suit, 
I'hich  agreement  was,  that  the  plaintiffs 
Id  be  dismissed  without  costs;  in  such  a 
defendants  having  been  served  with  no- 
ic  motion,  and  not  appearing,  the  court 
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After  a  decree  the  plaintifF  cannot  dismiss 
his  bill,  even  upon  payment  of  costs^  and  with 
a  consent;  for  then  it  can  be  dismissed  only 
upon  an  appeal  or  re-hearing,  {a)  If,  however, 
the  decree  directs  only  inquiries  to  determine, 
for  the  first  time,  what  is  to  be  done,  the  parties 
may  consent  to  have  that  done  on  motion,  which 
might  be  done  on  further  directions.  (6)  In  such 
a  case,  therefore,  a  bill  may  be  dismissed  by 
motion;  and  the  plaintifF  may  dismiss  his  bill, 
after  demuiTcr  to  it  allowed,  but  with  liberty  to 
amend,  upon  payment  of  five  pounds,  the  costs  of 
the  demurrer,  (c)  Although  a  cause  be  brought 
to  a  hearing,  and  an  issue  directed,  till  the  issue 
has  been  tried,  and  there  has  been  a  determina- 
tion, let  the  cause  be  in  what  stage  it  may,  the 
plaintifF  may,  upon  motion,  dismiss  his  bill  upon 
payment  of  costs,  {d) 

(a)  Lashley  V.  Hogg»  11  Vea.  (c)  Edwards  v.  Edwards,  6 

602.  Mad.  255. 

{h)    Anonymous,     11     Ves.  (d)  Carrington    v.    Holy,    1 

169.  Dick.  286. 
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SECTION    II. 

^iicc  (if  Answer  for  Insiifflciency,  Scandal, 
and  Inipcrtirieiice. 

lefendant  is  required  by  the  bill,  and  by  tlie 
the  court,  to  answer  the  matters  stated  in 
according:  to  the  best  of  his  knowledge, 
irance,  information,  and  belief.     His  an- 
ist  not  be  evasive,  but  positive  and  direct; 
sufficient  for  him  to  say  tliat  he  admits  or 
,  that  such  a  particuUir  fact  or  ercnt  might 
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wKcrcver  there  are  particular  precise  charges^ 
they  must  be  answered  particularly,  and  preciselyi 
btid  not  in  a  general  manner/  although  the  gene- 
ral answer  may  ambunt  to  a  full  denial  of  the 
charges,  (tf )  Thus,  if  a  bill  requires  a  geneHil  ae- 
touht;  arid  at  the  sdme  time  calls  upon  the  de- 
fendant  to  set  forth  whether  he  had  received  plar- 
ticular  sums  specified  in  the  bill,  with  many  cir- 
cumstances respecting  the  times  when,  and  of 
t^hbm,  aiid  on  what  account,  stich  6ums  have  been 
rfeceived,  it  is  not  sufficient  for  him  to  say  gene- 
rdilj/y  that  he  has,  in  his  schedule  to  his  answer^ 
set  fdrth  an  account  of  all  sums  received  by 
him.  {b)  But  a  defendant  is  not  bound  to  answer 
a  fact  to  which  he  is  interrogated,  if  there  is  hiy- 
ihltig  in  the  prior  part  of  the  bill  to  warrant  to  iil- 
cjulry  respecting  it.  But  a  variety  of  qiiestioiii^ 
mky  be  founded  on  a  single  charge,  if  they  are  re- 
levant to  it.  Thus,  in  a  bill  ftgainst  an  executor, 
for  an  accouilt  of  the  personal  estate  of  his  tes- 
t^ibr,  tipori  the  single  charge  thcit  he  has  prdved 
the  will,  may  be  founded  every  inquiry  necessary 

an  J  part  thereof,  or  else  set  forth  and  certainly.     See  also  Beam. 

what  part  he  has  received.  And  Cha.  Ord.  28. 

if  a  fact  be  laid  to  be  done  ivith  (a)  Mitf.  247.     Wharton  r. 

diTers  circumstances,  the   de-  Wharton,  I  Sim.  and  Stn.  235. 

fendant  must  not  deny  or  tra*  Trout  v.  Underwood,  2  Cox. 

ireise  it  literally,  as  it  is  laid  in  135. 

the  bill,  but  must  Ihswer  the  (b)  Mitf.  247. 

point   of  sulmtimce^  positively 
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ain  the  amount   of  the  estate,  its  value, 
jsitions  made  of  it,  the  residue  undisposed 
he  debts  of  the  testator,  (a)     And  the  ge- 
arge,  as  to  the  fact  of  payment  of  a  sum 
y,  enables  the  plaintiff  to  put  all  ques- 
)n  it  that  are  material  to  make  out,  whc- 
as  paid,  {b) 

the  discovery  sought  by  the  bill,  will  sub- 
defendant  to   any  punishment  or  for- 
:)  or  will   prejudice  him  as  a  purehaser 
liable  consideration,  without  notice  of  tlie 
s  title,  {(l)  the  defendant  may,  by  his  an- 
well  as  by  plea,  protect  himself  from  mak- 
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if  the  defendant  denies  a  substantive  fact,  upon 
which  the  plaintiff's  title  to  relief  depends^  the 
defendant  is  not  bound  to  answer  further.  But 
there  are  other  cases^  in  which  the  court  has 
held  a  contrary  doctrine,  proceeding  on  the 
ground,  that  the  defendant  ought  to  have  resorted 
to  the  other  modes  of  defence,  by  demurrer  or 
plea ;  and  such  is  now  the  rule  of  the  court,  {a) 
And  it  is  no  ground  for  a  defendant's  not  answer- 
ing fully,  that  he  is  a  mere  witness  ;  for  he  ought 
to  have  demurred,  or  pleaded,  instead  of  submit- 
ting to  answer,  (b) 

An  answer  is  considered  by  the  court  as  suffix 
cient,  if  all  the  material  facts  in  the  plaintiff's  bill 
are  fiiUy  answered.  It  is,  therefore,  a  frequent 
question,  upon  exceptions  to  the  Master's  report 
on  the  sufficiency  of  an  answer,  whether  the  facts, 
which  are  alleged  not  to  have  been  answered,  are 
relevant  or  material.  And  it  seemed,  that  when 
the  exceptions  to  the  answer  were,  in  the  first  in- 


Tajlor  T.  Milner,  11  Ves.  41.  term,     1819.      Mazarredo   v. 

Dolder   v.   Lord   Hundngfield,  Maitland,     3    Mad.    66,    70. 

ibid.  283.     Faolder  v.  Stewart,     v.  Harrisoo,   4  Madd. 

ibid.    296.    Shaw    v.    Ching:,  252. 

ibid.  303.     Rowe  t.  Teed,  15  (6)  Ellison    v.    CooksoD,    2 

Ve«.  372.  Bro.  C.  C.  252.    Cartwright  t. 

(a)  Butt  V.  Butt,  before  the  Hately,  3  Bro.  C.  C.  238. 
Vice  Cha.  sittiiigs  after  Hilary 
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discussed  before  the  Master,  to  whom  tliey 
'ferrcd,  lie  was  at  liberty  to  consider  the  rele- 
3f  the  facts  in  qiiestioli.     And  now,  by  the 
'  the  General  Orders  of  18'28,  it  is  expressly 
d  that  the  Master,  in  decidins:  on  the  suffl- 
or  insufficiency  of  any  answer  or  examlna- 
lall  take  into  consideration  the  relevancy 
;criality  of  the   statement  oi-  question  re- 
Eo. 

s  have  arisen,  wliere  the  question  was,  whe- 
i  answer  was  so  evasive,  as  that  it  ou^lit  to 
in  off  the  file.     In  the  case  of  Tomkins  v. 
idge,  {a)  Lord  Eldon  lield,  upon  the  autho- 
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case  before  Lord  Thurlow ;  but  that  be  was  so  un- 
willing to  give  countenance  to  such  an  abuse  of 
the  practice,  that  he  thought  he  never  should  be 
induced,  upon  both  those  authorities,  to  make  such 
a  deoision  again ;  and  if  such  an  attempt  were  re^ 
peated,  he  should  hold  it  to  be  no  answer*  And  in 
the  above  ease  of  Smith  v.  Serle,  where  an  appli«« 
cation  Was  made,  that  the  answer  to  an  amended 
bill  might  be  taken  off  the  file,  on  the  allegation 
that  it  was  a  mere  transcript  of  the  answer  to  thd 
original  bill,  Lord  Bldon  referred  it  to  the  Master 
to  see,  whether  the  answer  was  a  substantial  an- 
swer to  the  amended  bill.  But  in  the  ease  of 
Marsh  v.  Hunter,  (^z)  where  a  motion  was  made  to 
take  an  answer  off  the  file,  only  two  unimportant 
filets  being  answered,  the  rest  of  the  bill  being 
unanswered,  Sir  John  Leach,  Vice  Chancellor^ 
refiised  the  application,  thinking  that  the  answer 
must  be  disposed  of  by  exceptions. 

Exceptions  to  an  answer,  on  the  ground  bt 
insufficiency,  are  allegations  in  writings,  stating 
the  particular  points,  (b)  or  matters,  in  the  bill, 
which  the  defendant  has  not  sufficiently  answered ; 

(a)  3  Madd.  437.  of  an  answer,  without  thowinj^ 

(6)  Note*    By  the  52nd  of     of  Boine  particular  point  of  the 
Lord  Bacon's  Orders,    Beam,     defect,  and  not  tipon  surmise  of 
Cha.  Ord.  24,  no  reference  is     the  insufficiency  in  g^eral. 
to  be  made  of  the  insufficiency 
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re  drawn,  or  settled,  and  signed  by  eoun- 
rhe   plaintiff  must   observe,  if  defendants 
r  sepai*ately,  to  take  separate  exceptions  to 
nswer,(w)  and  to  be  careful  in  drawing  the 
ions  ;  for  after  they  are  filed,  generally  no 
tceptions  can  be  added,  (b)     However,  in  a 
if  plain  mistake,  the  court,    upon  special 
ition,  and  payment  of  costs,  will  give  the 
ff  leave  to  amend  his  exceptions  ;  as  where 
were  two  causes  of  the  same  name,  and 
ions  were  taken  from  the  wrong  bill,  (f) 

erally,  a  plaintiff  cannot  except  to  an  answer 
e  has  amended  his  bill ;   but  merely  adding 
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been  answered,  because  the  further  answer  is  made 
material  by  the  new  case,  {a)  And  if  a  plaintiff 
excepts  to  an  answer,  and  aftei-wards  moves  for 
an  order  to  amend,  that  operates  as  a  waiver  of 
the  exception  to  the  answer ;  for  the  plaintiff,  by 
the  amendments,  may  strike  out  the  very  passage 
in  respect  of  which,  the  answer  was  excepted 
to.  (A) 

The  plaintiff  must  also  take  care,  not  to  reply  to 
the  answer,  if  he  means  to  except  to  it,  for  thereby 
the  answer  is  admitted  to  be  sufficient,  (c)  How- 
ever, under  special  circumstances,  the  court  may 
be  induced  to  pennit  the  replication  to  be  with- 
drawn, and  the  exceptions  received,  {d) 

It  is  proper  here  to  observe,  if  there  be  a  plea 
or  demurrer  to  part  of  the  discovery  sought  by 
the  plaintiff*s  bill,  and  an  insufficient  answer  to 
the  residue,  yet  the  plaintiff  cannot  except  until 
the  plea  or  demurrer  is  determined,  (e)  But  if 
to  a  bill,  a  defendant  answers  as  to  the  matter 
of  discovery,  and  pleads  only  as  to  relief  the 

(a)  Mazarredo  v.  Maitland,         (d)  Harr.  Cha.  Pract.  1808, 

3  Madd.  66  and  72.  p.  197. 

(6)  De  la  Torre  v.  Bemales,         (e)  The    London  Assurance 

4  Madd.  396.  Company  v.  the  East  India  Com- 
(c)  62nd  of   Lord  Bacon's     pany,  3  P.  W.  325. 

Orders,  Beam.  Cha.  Ord.  28. 
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ff  may  except  to  atiy  matter  of  discovery 
tlie  plea  is  argued.  {«)     Lord   Eldon,  in 
V.  Mills,  (6)  observes,  that  the  above  rule, 
pliiinliff  cannot  except,  pending  a  demurrer, 
have  reference  to  tlie  understood  praetiee 
court,  that  he  could  not  except  Avithout 
ing  tiie  validity  of  the  demuirer.     For  Lord 
dale,  in  his  Chancery  Pleadings,  2o'2,  ex- 
y  says,  that  where  a  defendant  pleads  or 
■8  to   any    part    of    the    discovery    sought 
bill,  and   answers   likewise,  if  the   pl^n- 
kes    exceptions  to    the   answer  before  the 
r  demurrer  has  been  argued,  he  admits  tlie 
)r  demurrer  to   be  good.      However,  the 

Rrfercnce  qf  Amwerfor  Insufficiency,  ^'C.  S63 

need  not  take  exceptions ;  and  the  defendant  muat 
answer  the  whole  bill^  as  if  no  defence  had  been 
made  to  it.  (a) 

After  the  exceptions  have  been  drawn^  they  are 
to  be  delivered  by  the  plaintiff's  clerk  in  court  to 
the  defendant's  clerk  in  court,  or  his  clerk  or  agent 
at  lus  seat,  first  marking  them  at  the  top  with  the 
day  and  year  when  delivered ;  which  is  called  filing 
exceptions.  If  the  answer  was  filed  in  term,  the 
exiteptions  were  to  be  delivered  in  the  same  term, 
or  within  eight  days  after ;  if  the  answer  be  filed 
in  the  vacation,  within  eight  days  after  the  begin<r 
ning  of  the  following  term,  (b)  After  this  period, 
the  plaintiff  could  not  file  exceptions  without  leave 
of  the  court,  unless  the  defendant  would  consent 
to  it.  But  the  court  would  give  the  plaintiff  ledve 
to  file  exceptions  nunc  pro  tunc^  as  of  course,  in  a 
bill  for  relief,  if  the  application  were  made  within 
the  two  next  terms,  and  the  following  vacation  \(c) 
but  afterwards,  (J)  or  though  the  application  be 
within  two  terms,  if  the  bill  be  for  a  discovery 
merely,  {e)  only  upon  special  circumstances.    But 

(a)  MUf.  252.  {d)  3  Atk.  19. 

(^)  Harr.  Cba.  Pract.  1808,  (e)    Hewart   v.  Semple,    & 

p.  197.    Beam.  Cha.  Ord.  181,  Yes.  86.    Sed  vide  Baring  r. 

182.  Frinsep,  1  Mad.  526. 

(c)  Thomaa  v.  Llewellyn^  6 
Yes.  823. 
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abandoned  the  exceptions ;  in  which  latter  case, 
such  answer  shall  be  thenceforth  deemed  suf- 
ficient. By  the  6th  Order,  if  the  plaintiff  do  not^ 
within  a  fortnight  after  a  defendant's  second  or 
third  answer  is  filed,  refer  the  same  for  insuf- 
ficiency, on  the  old  exceptions,  such  answer  shall 
be  thenceforth  deemed  sufficient.  And  by  the 
7th  of  those  General  Orders,  if  a  plaintiff  do  refer 
a  defendant's  second  or  third  answer  for  insuf- 
ficiency, on  the  old  exceptions,  then  the  particular 
exception  or  exceptions  to  which  he  requires  a 
further  answer,  shall  be  stated  in  the  order.  When 
the  plaintiff  has  not  before  answer  obtained  the  in- 
junction, in  an  injunction  cause,  he  may  procure 
the  order  of  reference  immediately,  {a)  The  right 
of  a  reference  instanter^  is  also  given  to  a  defend- 
ant, when,  by  overruling  the  exceptions,  he  will 
dissolve  the  injunction. (6)  But  if  the  plaintiff,  in 
an  injunction  suit,  is  already  in  possession  of  an 
injunction,  he  cannot  obtain  this  reference  in- 
stanter,  for  the  reason  ceases,  i.  e.,  the  protection 
from  delay  in  obtaining  injunction,  (c)  Where 
one  of  two  defendants  puts  in  an  insufficient 
answer,  so  reported  by  the  Master,  and  adjudged 
by  the  court,  and  the  other  defendant  puts  in  just 

(a)  Morgan  v.  Dalrymple,  (6)  Per  Vicc-Chancellor  in 
before  Lord  Eldon,  Hil.T.  1809.  Candler  v,  Partington,  6  Mad. 
See  Candler  v.  Partington,  6      103. 

Mad.  102.  (c)  Candler  v.  Partington,  6 

Mad.  102. 
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per  answer,  tlie  court  decided  on  Us 
l-y,  without  sending  it  to  tUe  Alaster.(a) 
fendonts  put  in  a  juint  answer,  which  is 
■to,  and  one  of  them  dies,  the  exceptions 
■I'erred  as  to  the  sunivors  answer  oniy.(A) 
pidant  may  put  in  a  second  answer, 
ithe  exceptions  to  the  first,  (c) 


[order  of  reference  being  produced  to  tlie 
,  lie  issues  a  warrant  for  the  parties  to 
1  at  his  chambers;  on  failure  of  attend- 
will  issue  a  second  and  ttien  a  third, 
f  is  commonly  called  a  peremptory  warrant, 
^n  interval  of  one  «hole  day  between  the 
f  service,  and  the  day  of  attendance,  is  sufii- 
And  in  injunction  causes,  where  exccp- 
to  an  answer  are  shown  as  cause  against 
Iblving  an  injunction,  as  the  court  imposes 
terms  of  procuring  the 
s  time 
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and  it  shall  not  be  necesfiary  for  the  pUuntiff  to 
serve  a  subpofftia  for  the  defendant  to  make  a 
better  answer :  and  any  defendant  who  sbaU  not 
put  in  a  further  answer  within  the  time  so  al-* 
lowed,  shall  be  in  contempt,  and  dealt  with 
accordingly.  And  by  the  9th  order,  if,  upon  ft 
reference  of  exceptions,  the  answer  be  oertifie4 
sufficient,  it  shall  be  deemed  so  from  the  date  of 
the  Master's  report*  And  if  the  defendant  ^b-? 
ulits  to  answer  without  a  report  from  tb^  Mai^ter* 
Ae  answer  shall  be  deemed  insufficient  from  tb^ 
dote  of  the  submission. 

The  plaintiff  cannot  add  to  the  number  of 
die  old  exceptions  ;  but  the  plaintiff  may  amend 
hb  bill  upon  the  answer  being  reported  or 
admitted  to  be  insufficient,  and  obtain  a^  order 
that  the  defendant  should  answer  the  exceptions 
and  amendments  at  the  same  time,  (a)  If  the 
amendments  are  not  answered,  the  refefience  tben 
is  upon  the  new  exceptions,  as  to  th(^  amend* 
m^its,  and  upon  the  old  exceptions;  but  the 
pldntiff  cannot  take  new  exceptions  to  any  thing 
in  ^be  original  bill :  but  as  the  introduction  of  pir- 
eomstaoGes  by  amendment  may  vary  the  colour 
and  quality  of  facts  in  the  original  bill,  so  that  it 
may  be  impossible  to  separate  or  distinguish  thepi^ 

(a)  Partridge  v.  Haycraft,  10  Ves.  570. 


Rffereace  of  Atunctr  for  Insujiciatey,  Sx. 

laintiff  is  entitled  then  to  bare  the  Masters 
iient  upoD  the  answer  to  the  ameDdnients, 
reference  to  such  parts  of  the  original  biil  as 

to  them;  and  this  is  the  utmost  he  oui 
(a)  In  case  the  defendant  puts  in  an  ansvcr 
k1,  and  in  fact,  an  answer  to  the  amcukd 
nly,  the  plaintiff  should  either  move  to  take 
nswer  off  the  file,  as  the  title  did  not  corre- 
1  with  the  order,  or  if  for  any  reason  he  desires 
cp  the  last  answer  on  the  file,  he  ought  to 

si>ecially  to  issue  an  attachment ;  but  it  is 
liar  to  seal  an  attachment  for  want  of  an 
;r.  (b)  On  a  reference  to  the  Master  upoo 
d  exceptions,  the  Master's  judgment  ought 

Reference  of  Atiswerfor  Insufficiency y  fy:.  269 

sufficient,  (and  by  the  old  practice,  not  until  the  4th 
answer  being  so  reported)  the  plaintiff  might,  as  of 
course,  move  on  the  Master's  report  filed,  that  the 
defendant  may  be  examined  upon  interrogatories, 
and  be  committed  till  he  has  answered  them,  and 
paid  the  costs,  (a)  But  it  is  proper  here  to 
observe,  that  by  an  order  of  the  30th  April, 
1700,  {b)  a  defendant  may  be  committed  after  a 
third  answer  is  reported  insufficient.  It  seems, 
Jiowever,  that  this  order  was  not  acted  upon, 
and  the  practice  has  still  continued  conform- 
able to  Lord  Clarendon's  order ;  and  in  a  late 
ease,  where  a  defendant  had  put  in  three  in- 
sufficient answers,  and  for  want  of  a  fourth,  had 
been  committed  to  the  Fleet  Prison,  the  court 
discharged  the  defendant  out  of  custody  upon  his 
filing  a  fourth  answer,  without  waiting  for  the 
Master  s  report  upon  the  sufficiency  of  it.  (c)  The 
sufficiency  of  the  fourth  answer  is  to  be  decided  on, 
not  upon  looking  at  the  fourth  answer  only,  but  by 
looking  at  it  connected  and  taken  with  the  three 
preceding  answers,  {d)    But  by  the  10th  of  the 

(a)  6l8t    of    Lord    Bacon's  (c)  Balfour   v.  Farquanoo, 

Ord.,    Beam.  Cha.  Ord.  28.,  1  Sim.  and  Stu.  72,   and   I 

and  66th  Lord  Clarendon's  Or-  Turn.  184. 

ders.   Beam.   Cha.  Ord.    182  {d)  Farquarson  v.  Balfour,  1 

and  183.  Turn.  189,  190. 

(()  See   Beam.  Cha,  Ord. 
317. 
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\\  Orders  of  1828,  upon  a  third  answer 
pcportctl  insufficient,  the  defendant  shall  be 
led  upon  iiitciTopatonea  to  the  points  re- 

insiiffioient,  and  shall  stond  committed 
uch  defendant  shall  have  perfectly  answer- 
ii  interrogatories,  and  shall  pay,  in  addition 

pounds  costs,  heretofore  paid,  such  further 
8  the  court  shall  think  fit  to  award.  Tlie 
gatories  are  to  be  settled  by  the  Master, 
ist  go  directly  to  the  points  on  which  the 
ons  are  sustained.  («)  Tlie  defendant  may 
?nded  by  counsel  upon  his  examination 
the  Master,  {b)  The  mode  appointed  by 
ister,  in  Karquarson  v.  Balfour,  for  the  exa- 
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tlie  plililitiff  lias  nd  right  to  have  such  notice,  (a) 
Bue  this  defendHdt  is  Hot  to  be  discharged  out 
of  custody  upon  the  report  of  the  Master^ 
of  the  sufficiency  of  his  exiiinination,  till  the 
pibiiltiff  hils  seen  latter,  (b)  The  object  of  %\\e 
eOUH  in  durectidg  the  defendant  to  be  examined 
upon  interrogatories,  is,  that  upon  that  ex&nii-i 
nation,  he  shall  not  be  liberated  out  of  custody, 
tiili  he  has  given  a  Sufficient  answer^  not  only  to 
flie  questions  contained  in  the  bill>  to  which  he 
has  iiot  befdrb  answered,  but  to  every  question 
wiiich  the  Master  thinks  may  fairly  arise  out  of 
the  matter,  which  may  be  contained  in  thd 
Answers  to  those  questions,  without  putting  the 
pliuntiff  to  the  trouble  of  amending  his  bill,  (c) 
On  the  motion  by  the  defendant,  that  he  may  bd 
discharged  out  of  custody  on  the  Master's  report 
that  the  examination  is  satisfactory,  the  plaintiff 
m&y  show  cause  against  the  discharge^  bn  the 
gh^Und^  that  it  was  insufficient  \  and  it  seems  that 
th6  prdpet  mode  of  discussing  the  insufficiency  of 
the  defendant's  examination  is  upon  the  old  ex^ 
ceptions,  with  respect  to  any  of  the  original 
interrogatories  in  the  bill  remaining  unanswered ; 
and  upon  tieW  exceptions  with  respect  to  any  new 
questions,  which  the  Master  may  have  introduced 

(a)  Farquanon  v.  Balfour^  1         (ft)  Farquainon  r.  Bdfeiii',  1 
Tura  200,  203.  Turn.  202i 

(c)  Ibid. 
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by  the  old  practice,  if  the  costs  were  accepted  by 
the  plaintiff,  and  the  answer  was  afterwards  re- 
ported insufficient,  the  plaintiff  must  have  begun 
de  novo.  But  now,  by  the  24th  of  the  General 
Orders  of  1828,  when  a  defendant  in  contempt  for 
want  of  answer,  obtains  upon  filing  his  answer, 
the  common  order  to  be  discharged,  as  to  his  con- 
tempt, on  payment  or  tender  of  the  costs  thereof, 
the  plaintiff  shall  7wt,  by  accepting  such  costs,  be 
compelled,  in  the  event  of  the  answer  being 
insufficient,  to  re-commence  the  process  of  con- 
tempt against  the  defendant,  but  shall  be  at 
liberty  to  take  up  the  process  at  the  point  to 
which  he  had  before  proceeded.  If,  after  pro- 
cess of  Serjeant  at  arms  has  issued,  but  before 
it  has  been  executed,  the  defendant  puts  in  an 
answer,  which  is  excepted  to,  and  the  exceptions 
submitted  to,  the  seijeant  at  arms  will  be  ordered 
to  go.  (a)  But  if  the  defendant,  being  in  con- 
tempt for  want  of  an  answer,  puts  in  one,  and 
is  discharged  on  the  usual  terms,  and  then  on 
exceptions  being  taken  to  the  answer,  the  de- 
fendant submits  to  answer  them,  and  the  plain- 
tiff consents  to  wait  for  a  further  answer,  till  a 
certain  time,  by  which  time  the  further  answer  is 
not  put  in,  the  consent  of  the  plaintiff  to  wait  for 
a  further  answer,  is  a  waiver  of  his  right  to  resume 
the  former  process  of  contempt,  and  he  will  not 

(a)  Waters  v.  Taylor,  16  Ves.  418. 

T 
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nMcIcrcd  ns  waiving  tliat  right  conditionally 
iji)     So,  if  a  defendant,  being  in  contempt, 
liiviiiy  submitted  to  a  sequestration,  unless 
its  ill  an  answer,  files  one  to  which  excep- 
arc   taken,  and    some   allowed,  and  some 
ulcd,  and  the  plaintiff  excepts  to  the  Master's 
t,  as  to  the  exceptions  overruled;  and  the 
daiit,    as    to   those    whlcli  the    Master  has 
L'd,   tliough   the    plaintiff's    exceptions    are 
L'd  by  the  coiirtj  and  the  defendant's  dis- 
ed,  the  plaintiff  is  not  entitled  to  process  of 
stration  immediate/^  against  the  defendant  i 
ise  the  defendant    might  have   put  in   an 
;r  to  tlie  exceptions  allowed  by  the  Master, 
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the  pUuntiff  by  the  insufficiency  of  the  answer  of 
apy  defendant,  shall  be  deemed  to  be  j^art  of  the 
plfiintiff*8  costs  in  the  cause^  such  sum  or  sums 
being  deducted  therefrom  a^  were  paid  by  tlie 
defendant  according  to  the  course  of  the  court, 
upon  the  exceptions  to  the  said  answer  being 
submitted  to  or  allowed. 

Aq  answer  m(iy  also  be  referred  to  a  Master,  as 
we  have  seen  ^  bill  may,  for  scandal  and  imperti- 
nepce^  and  for  the  same  causes.  In  a  bill  for  ap 
account,  the  defendant  is  not  justified  in  setting 
out  all  the  items  of  each  tradesman's  bill  which 
he  paid,  relating  to  that  account,  unless  th^y  are 
specifically  called  for  by  the  bill.  In  a  bill  against 
%Xi  executor  for  an  account  of  the  testator's  assets^ 
the  defendant  ought  not,  in  answer  to  the  com- 
mon interrogatory,  to  set  fqrth  the  auctioneer*3 
catalogue,  {a)  And  the  whole  of  the  schedule  to 
2fa  answer  may  be  impertinent,  although  a  part  of 
it  contains  pertinent  matter,  if  the  whole  is  mixed 
together,  so  as  not  to  be  capable  of  being  sepa- 
rated by  the  Master,  {b)  But  where  a  defendant 
is  justified  in  referring  to  affidavits  and  certifi- 
cate, as  forming  grounds  of  his  belief,  and  adding 
weight  and  credit  to  it,  as  the  degree  of  weight 
and  credit  depends  on  the  particular  language  of 
the  affidavits  and  certificates,  it  is  not  impertinent 

ifi)  Deftiimoiift  ir.  Beaumont,  (h)  Norway  t.  Rove,  1  Mf&r. 
6Madd.61,  347,357. 

T  2 
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I  them  forth  m  here  verba,  {a)  The  plaintiff 
lobtain  the  same  sort  of  order  as  the  defend- 
light  in  the  other  case,  /.  e.  that  it  should  be 
led  to  the  Master,  to  look  into  the  pleadings, 
lertify  whether  the  answer  be  scandalous  or 
l-tiQcnt, 

leems  there  is  no  fixed  rule  as  to  the  time 
Ifcrring  the  answer  for  impertinence  ;  (b)  but 
purt  will  not  allow  sucli  a  reference  where 
laintitr  has  lain  by  a  considerable  time  after 
f  r.  (f)  An  answer  cannot  be  referred  for  im- 
Icnee  after  a  reference  for  insufficiency  ;  (d) 
tfter  it  has  been  replied  to ;  nor  after  the 
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taken ;  {a)  and,  upon  the  application  of  another 
defendant,  and,  perhaps,  even  of  a  person  not  a 
party  to  the  record,  (6)  as  it  is  the  duty  of  the 
court  to  the  public,  to  take  care  that  the  records 
of  the  court  should  be  kept  pure.  However,  the 
Vice  Chancellor,  Sir  John  Leach,  decided  that 
a  stranger  to  the  record  could  not  move  to 
refer  a  bill  for  scandal;  for,  in  order  to  decide 
upon  the  scandal,  the  Master  must  be  attended 
with  an  office  copy  of  the  bill;  but  a  stranger 
to  the  record  has  no  right  to  take  an  office 
copy  of  the  bill ;  and  the  order,  if  made,  might 
be  ineffectual,  (c)  If  the  Master,  upon  the  office 
copy  of  the  record  being  brought  to  him,  cer- 
tifies that  the  answer  contains  scandal  or  im- 
pertinence, the  same  order  will  be  made  by  the 
court  as  was  mentioned  in  a  former  page,  when  we 
spoke  of  referring  a  bill  for  scandal  and  imperti- 
nence. And  if  a  bill  is  reported  to  be  scandalous 
by  the  Master,  a  motion  for  an  injunction  cannot 
be  made  on  it,  until  the  scandalous  matter  is  ex- 
punged, {d) 

The  costs  always  abide  the  event  of  the  refer- 
ence ;  and,  therefore,  if  the  Master  should  report 

(a)  In  note  to  Lady  Aberga-         (c)  Anon.  4  Mad.  252. 
venny  ▼.  Abergavenny,  2  P.  W.         (rf)  Davenport  t.  Davenport, 
312.  6Mad.25L 

(6)  Coffin  V.  Cooper,  6  Yes. 
514. 
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iswcr  not  Impertinent,  the  court  will  direct 
lastev  to   tax  the  defcftdant  his   costs.  («) 
ilaster's   opmion  on  this   reference   is  not 
y  a  report,  but  a  certificate,  and  does  not  re- 
:!onfirmation.  (A) 

a  late  order,(t)  it  is  directed  that,  in  future, 
crcnccs  of  answers  of  defendants  for  insuffi- 
,  or  for  scandal  and  impertinenec,  or  for 
tinence,  made  in  the  same  cause,  be  made 
same  Master.     And  it  is  further  ordered, 
here  answers  of  defendants  have  been  re- 
fer scandal  and  impertinence,  or  for  imper- 
c,  and  the  court  shiill  afterwards  refer  the 
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an  answer  for  insufficiency^  or  for  referring  an  an- 
swer, or  other  pleading  or  matter  depending  before 
the  court,  for  scandal  or  impertinence,  the  order 
shall  be  considered  as  abandoned,  unless  the  party 
obtaining  the  order  shall  procure  the  Master's 
report  within  a  fortnight  from  the  date  of  such 
order,  or  unless  the  Master  shall,  witliin  the  fort- 
night, certify  that  a  further  time,  to  be  stated  in 
his  certificate,  is  necessary,  in  order  to  enable 
him  to  make  a  satisfactory  report,  in  which  case 
the  order  shall  be  considered  as  abandoned,  if  the 
report  be  not  obtained  within  the  further  time  so 
stated ;  and  where  such  order  relates  to  alleged 
insufficiency  in  an  answer,  such  answer  shall  be 
deemed  sufficient  from  the  time  when  the  order 
is  to  be  considered  as  abandoned. 


SECTION   HI. 
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I  have  before  observed,  that  it  frequently  be- 
comes necessary,  in  this  stage  of  a  cause,  for  the 
plaintiff  to  amend  his  bill,  before  he  takes  any 
steps  to  bring  the  cause  to  a  hearing ;  and  it  may 
be  proper  here  to  observe  that,  regularly,  matter 
subsequent  to  the  original  bill,  must  come  in  by 
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'  supplement,  or  revivor,  and  not  by  amend- 
(a)     Before  the  plaintiff  can  amend  his  bill, 
st  obtain  an  order  for  that  purpose;  which, 
extent  of  one  order,  is  granted,  of  course, 
rephcation  is  apphcd  for,  within  six  weeks 
he  answer.  (6)     If  the  new  matter  does  not 
1,  in  any  one  place,  two  folios,  the  record, 
ning  the  original  bill,  maybe  interlined;  or 
amendment  be  by  omitting  some  original 
r,  the  same  is  struck  out  of  the  record.     But 
amendment  be  too  considerable  to  be  intro- 
by  interlineation,  in  the  original  record,  a 
ill  is  engrossed  and  annexed  to  the  original 
)     If  the  plaintiff  applies  to  amend  before 
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order  to  make  the  necessary  alterations  in  it ;  the 
defendant  then  being  thus  apprised  that  the  order 
to  amend  has  been  acted  on,  leaves  this  copy  with 
the  clerk  in  court  of  the  plaintiff  for  that  pur- 
pose, (a)  But,  although  the  plaintiff  neglects  to 
call  for  the  office  copy,  yet*  if  the  defendant  is 
otherwise  apprised  that  an  amendment  has  been 
made,  and  permits  the  cause  to  come  to  a  hear- 
ing, it  is  then  too  late  to  make  the  objection,  (b) 
If  the  amendments  make  it  necessary  that  the  bill 
should  be  newly  engrossed,  so  that  the  defendant 
must  take  a  new  copy  of  it,  or  are  made  after 
answer,  and  require  a  further  answer,  leave  to 
amend  is  obtained  upon  payment  of  twenty  shil- 
lings costs,  to  each  defendant,  who  answers  sepa- 
rately. And  if  the  plaintiff  obtain  an  order  to 
amend,  without  costs,  amending  the  defendant's 
office  copy,  and  the  amendments  require  a  new 
ingrossment,  he  may  amend  without  the  necessity 
of  a  new  order,  paying  the  20^.  (c)  Though  this 
sum,  with  respect  to  costs,  seems  to  be  too  small, 
the  court  will  not  break  into  this  rule,  except  in  a 
case  of  particular  oppression. (rf)  But  the  circum- 
stance  that  the  plaintiff  had   amended   his  bill 

(a)  Sec  Wood  house  v.  Me-  Vide  Rowe  v.  Stuart,  1  Dick. 

reditb,  I  Jac.  and  Walk.  208.  ^8,  note.     However,  in  Rowe 

(6)  Ibid.  204.  v.  Stuart,  1  Dick  58,  where  a 

(c)  Cox    V.     Champness,    6  plaintiff,  under  a  common  order 
Mad.  314.  to  amend  his  bill,  on  payment  of 

(d)  Earl  of    Masserene  v.     twenty  shillings  costs,  amended 
Lyndon,    2  Bro.  C.  C.  291.     his  bill;  the  amendments  being 
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several  times  before,  with  very  large  nnicnd- 
;,  is  not   a  sufficient  ground,  (c)     But  in  a 
where  a  bill  had  been  amended  three  times, 
ic  t"o  last  amendments  were  made  ncccs- 
<y  the  negligence  or  error  of  the  pliiintifT,  or 
iicndments  were  frivolous,  the  defendant  was 
k1  extra  costs  for  those  amendments.  (/')    It 
jc  obscr^'ed,  that  if  the  amendment  consists 
iking  out  the  name  of  a  defendant    after 
r,  the  costs  to  be  paid  to  him  arc  taxed 
[c)     And  if  a  plaintiff,  under  the  common 
to  amend,  upon  payment  of  twenty  shillings 
changes  the  entire  nature  of  the  bill ;  as,  by 
rting  it  from  a  bill  for  an  account,  against  a 

Amendment  of  BUL  283 

fiut  a  c&se  dften  oticurs  where  the  plaintiff  may 
amend,  Without  any  costs,  after  answer,  though 
he  requires  a  fhrther  answer;  as  where  cxcep- 
tiohs  are  taken  to  an  answer,  and  are  allowed,  or 
submitted  to ;  if  the  plaintiff  thinks  it  expedient 
to  ameAd  his  bill,  he  may  obtain  an  order,  as  of 
course,  to  amend  without  costs,  and  that  the 
defendant  should  answer  the  exceptions  and 
amendments  together;  but  the  defendant  may 
prevent  the  plaintiff  fl*om  obtaining  this  advan- 
tage, by  putting  in  an  answer  to  the  exceptions 
before  the  plaintiff*s  order  to  amend  has  been 
drawn  up  and  served ;  (a)  although  the  plaintiff  had 
presented  a  petition  for  such  order,  of  which  ap- 
plication the  defendant  had  notice,  (b)  But  if  the 
order  to  amend,  and  for  the  defendant  to  answer 
the  amendments  and  exceptions  at  the  same 
time,  is  obtained  before  the  filing  of  the  report, 
allowing  the  exceptions,  it  is  irregular,  (c) 

This  is  the  proper  place  for  observing,  that  by 
the  29th  of  the  General  Ordere  of  1828,  where  the 
plaintiff  is  directed  to  pay  to  the  defendant  the  costs 
of  the  suit,  there  the  costs  occasioned  to  a  defend- 
ant, by  any  amendment  of  the  bill,  shall  be  deemed 
to  be  part  of  such  defendant's  costs  in  the  cause  (ex- 

*(a)    Partridge  v.  Haycraft,  (5)  Leylmrn    v.    QreeD,   2 

ti    Vei,    578.      Bethocn    ▼.  R*«eB,i77'. 

BatemaDy  1   Dick.  296.     Paty  (c)  Huston  v.  Troughton,  2 

T.  SimpeoD,  2  Cox,  '3d2.  ^ini.  3d. 
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Y%  to  any  amcndrnent  which  may  have  been 

f  special  leave  of  the  court,  or  which  shall 

r  to  liave  been  rendered  necessary  by  the  de- 

bf  such  defendant)  ;  but  there  shall  be  dc- 

from  such  costs  any  sum  or  sums  which 

i  been  paid  by  the  plaintiff,  according  to 

lursc  of  the  court,  at  the  time  of  any  araend- 

Andj  by  the  30th  of  the  same  Orders, 

I  upon  taxation,  a  plaintiff,  who  has  obtained 

,  with  costs,  is  not  allowed  the  costs  of 

fcendment  of  the  bill,  upon  the  ground  of  its 

f  been  unneecssaiily  made,  the  defendant's 

I  oeeasioned  by  such  amendment,  shall  be 

the  amount  thereof  deducted   from 


Amendtnetit  of  Bill.  285 

and  signed  by  counsel^  and  that  such  amendments 
are  not  intended  to  be  made  for  the  purpose  of 
delay  or  vexation,  but  because  the  same  are  con- 
sidered to  be  material  to  the  case  of  the  plaintiff; 
such  affidavit  to  be  made  by  the  plaintiff^  or  one 
of  the  plaintiffs,  where  there  is  more  than  one,  or 
his,  her,  or  their  solicitor,  or  by  such  solicitor 
alone,  in  case  the  plaintiff  or  plaintiffs,  from  being 
abroad,  or  otherwise^  shall  be  unable  to  join 
tlierein ;  but  no  order  to  amend  shall  be  made 
before  replication,  either  without  notice,  or  upon 
affidavits  in  manner  hereinbefore  mentioned,  unless 
such  order  be  obtained  within  six  weeks  after  the 
answer,  if  there  be  only  one  defendant,  or  after 
the  last  of  the  answers,  if  there  be  two  or  more 
defendants,  is  to  be  deemed  sufficient.  But  by 
the  19th  Order,  when  the  time  for  amending  would 
expire  in  the  interval  between  the  last  seal  after 
Trinity  term  and  the  first  seal  before  Michaelmas 
term,  or  between  the  last  seal  after  Michaelmas 
term  and  the  first  seal  before  Hilary  term,  such 
time  shall  extend  to,  and  include  the  day  of,  the 
general  seal  then  next  ensuing.  And  by  the  14th 
of  the  General  Orders  of  1828,  every  order  for 
leave  to  amend  the  bill,  shall  contain  an  under- 
taking by  the  plaintiff,  to  amend  the  bill  within 
three  weeks  from  the  date  of  the  order,  and  in 
default  thereof,  such  order  shall  become  void^  and 
the  cause  shall,  as  far  as  relates  to  any  motion  to 
dismiss  the  bill  for  want  of  prosecution,  stand  in 
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riic  situation,  as  if  such  order  Lad  not  bcea 


pliiliitift'  may  likewise  (under  tlie  restfie- 
iftor  mentioned)  amend  after  replieation, 
en  lie  must  first  obtain  an  order  to  with* 
liis  replication,  excepting  where  the  amend- 
is  by  adding  a  party,  which  might  be  done 
,t  such  an  order,  (w)  The  motion  to  wiUw 
he  replication,  and  amend  the  hill,  was 
rsc,  unless  some  further  proceedings  had 
ad  in  the  cause,  or  the  plaintiff  had  under* 
|to  speed  the  cause  ;  thus,  if  rules  have  been 
;o  produce  witnesses,  the  motion  to  with^ 
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that  the  matter  of  the  proposed  amendment  is 
material^  and  could  not^  with  reasonable  diligence, 
have  been  sooner  introduced  into  the  bill.  Regu-^ 
larly  after  publication,  the  bill  cannot  be  amendedi 
except  by  adding  parties,  and  which  will  be  per- 
mitted to  be  done  at  any  time  before  hearing,  (a) 
Also^  even  at  the  hearing,  if  there  should  appear  to 
be  a  want  of  parties,  the  court  will  permit  the 
cause  to  stand  over,  with  liberty  to  the  plaintiff 
to  amend  by  adding  the  necessary  party ;  {b)  this 
liberty  to  amend  is  generally  granted  upon  the 
terms  of  the  plaintiff's  paying  the  costs  of  the 
day ;  (c)  but  in  a  case,  where  the  answer  did  not 
state  the  want  of  parties,  the  court  held,  that  the 
defendant  is  not  entitled  to  the  costs  of  the  day.(d) 
But  in  a  subsequent  case,  (Hall  v.  Kirkman,)  (e) 
the  court  decided  that  tlie  costs  ought  to  be  paid 
by  the  plaintiff,  although  the  objection  was  not 
noticed  in  the  answer.  And  even  where  a 
matter  has  not  beeu  put  in  issue  by  the  bill 
with  sufficient  precision,  the  court  has^  upon 
hearing  the  cause,  given  the  plaintiff  leave 
to  amend  the  bill,  for  the  purpose  of  mak- 
ing the  necessary  alteration.  (/)    And  a  mere 

(a)  Anonymous,  1  Atk.  51 ;         (c)  Anonymous,  2  Atk*  14. 
Goodwin  v.  Goodwin,  3  Atk.         (d)    Mitchell    v.    Bailey,  3 
370.  Mai  61. 

(b)  Herring  v.  Yoe,  1  Atk.  (e)  1  Jac.  163. 

289;    YaxToway   v.   Hand,    2         (/)  Leslie  y.  Devonshire,  2 
Dick.  498.  Bro.  C.  C.  194. 
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al  error  may  be  amended,  even  after  a  cause 
light  to  a  hearing  ;  thus,  where,  in  an  infor- 
n  and  bill,  the  eause  was  entitled  as  an  in- 
tion  at  the  relation  of  the  several  persons 
i,  "  on  behalf  of  themselves,  and  all  other  the 
lioners;"  but  as  a  bill  by  those  individuals,  as 
iffs,  without  the  additional  words,  on  an  ob- 
ti  being  taken  on  tliat  ground,  the  Lord  Chan- 
thought   it  was  eompctent  to  him  to  allow 
mendment,    even    in    that  stage,  (a)      And 
!  plaintiff  prays  relief,  to  which  he  is  not  en- 
,  viz.,  a  sale  under  a  trust,  instead  of  redcmp- 
r  foreelosure  as  a  mortgagee,  although  he 
it  have  the  different  relief  under  the  general 
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of  parties,  with  liberty  to  the  plaintiff  to  amend, 
and  the  plaintiff  struck  out  many  charges  in  the 
bill,  and  adding  new  matter,  and  praying  relief 
against  the  defendants  generally,  the  court  dis- 
charged the  order,  and  directed  the  plaintiff's  bill 
to  be  restored  to  what  it  was  before,  and  the  plain- 
tiff to  pay  the  costs  occasioned  thereby,  {a) 

After  plea  pleaded,  and  replication  filed,  al- 
though the  plea  is  not  set  down  to  be  argued,  it 
is  not  a  motion  of  course  to  withdraw  the  replica- 
tion, and  amend  the  bill ;  but  it  is  a  special  appli- 
cation ;  for  while  the  plea  remains,  the  amend- 
ments cannot  be  made,  without  the  court  interposes 
to  regulate  the  record,  in  order  that  it  may  stand 
right ;  and  if  such  an  order  is  obtained,  as  a  matter 
of  course,  the  court  will  discharge  the  order,  and 
direct  the  amended  bill  to  be  taken  off  the  file.  (A) 
If  the  plea  or  demurrer  has  not  been  set  down  to 
be  argued,  it  is  a  motion  of  course  for  the  plaintiff 
to  be  at  liberty  to  amend  his  bill,  on  payment  of 
twenty  shillings  costs.  But  if  the  plea  or  demurrer 
is  actually  set  down  to  be  argued,  the  order  to 
amend  is  then  obtained,  upon  payment  not  only 
of  the  ordinary  costs  of  twenty  shillings,  but  also 


(a)  Bullock    V.    Perkins,    1      Turn.  23 ;  JeDoings  v.  Pearce, 
Dick.  110.  iVes.  J.  447. 

iP)  CarletoQ  v.  VEslrange,  1 

U 
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re  pounds  beyond  theni.{rt)     If  the  plaintiff, 
1  the  pica  comes  on  to   be  heard,  declines 
iiig  it,  stating  his  intention  to  amend  his  bill, 
h  he  is  at  liberty  to  do,  the  usual  words  in 
jrder,  "  upon  hearing  and  debate,"  must  not, 
lis  case,  be  inserted.  (A) 

the  case  of  a  mere  bill  for  a  diseoveiy,  it 
IS  that  it  cannot  be  amended  by  adding  par- 
((?)  and  after  answer  to  a  bill  for  a  discovery, 
ourt  refused  to  permit  the  bill  to  be  amended 
idding  a  prayer   for  relief.  (^       And  after 
'er  to  a  bill  for  a  discovery  and  relief,  the  court 
.d  not  permit  the  bill  to  be  amended   by 
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Utood.  Thus,  where  a  bill^  having  been  filed  by  a 
purober  of  persons,  on  behalf  of  themselves  and 
other  creditors  of  a  banking-house,  an  order  19 
obtained  by  A,  one  of  the  plaintiffs,  to  amend  the 
bill,  by  striking  out  the  names  of  the  co-plaintiffs^ 
but  no  amendment  is  actually  made  ;  many  years 
aftemrards,  the  executors  of  A,  not  knowing  that 
the  record  had  not  been  amended,  filed  a  bill  of 
revivor,  as  if  A  had  been  the  sole  plaintiff ;  and 
an  order  of  revivor  being  obtained,  moved  \n 
the  revived  cause  for  a  receiver  ;  such  a  motion  is 
irregular,  notwithstanding  that  the  order  of  revivor 
has  not  been  discharged,  {a)  And  it  seems  tbat^ 
under  such  proceedings,  an  order  to  enter  the 
order  to  amend  nunc  pro  tunc^  ought  not  to  be 
made  (if  made  at  all)  without  making  arrange- 
ment with  respect  to  what  lias  been  done  in  th^ 
cause  in  the  interval,  {b) 

The  amendments  are  incorporated  with  the  ori- 
ginal bill,  and  form  with  it  only  one  record ;  but 
it  is  necessary,  when  a  bill  has  been  amended, 
after  a  full  answer  has  been  put  in,  to  sue  out 
a   fresh  subpcena  to  answer,  (c)    The  defendant 

(a)  Hughes  V.   Dumbcll,    1  of  the  General  Orders  of  1828; 

Russell,  317.  service  on  the  clerk  in  court  of 

(6)  Ibid.  any   subpcena   to    answer    g|| 

(c)  Pennington  v.  Lord  Mun-  amended  bill,  shall  be  deemed 

caster,  V.  C.  in  the  sittings  after  good  service.     See  also  Cookf 

Mich.  T.,  1817.    Bj  the  20th  v.Davies,  1  Turn.  309,  310, 

U  2 
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3iglit    days    aftei"    service   of    the   order  to 
d,  to  put  in  a  further  answer  to  the  amend- 
s ;   before  wliieh  time,  plaintiff  cannot  file  a 
nation.  («)     But  if,   after  exceptions  to  the 
;r  are  allowed  or  submitted  to,  the  bill  is 
ded,  and  the  plaintiff  obtains  the  usual  order, 
the   amendments    and   exceptions  shall  be 
;red  together,  a  new  si/hptrna  is  not  ncces- 
(/')     In  general,  the  amendment  of  a  bill 
in  end  to  all  process  of  contempt  for  WjUit  of 
swer,  and  the  court  will  not  allow  a  plaintiff 
leud  M'ithout  prejudice  to  a  previous  seques- 
11.  ((■)     But  it  seems,  that  if  a  specific  amend- 
was  proposed,  and  it  appeared  evident,  thiit 

Production  of  Deeds  and  Writingi.        5293 

the  defendant's  answer^  he  can  compel  the  pro- 
duction of  deeds  and  papers  connected  with  the 
object  of  the  suit  If  such  deed,  or  other  writings^ 
are  specified  in^  and  referred  to  by^  the  answer,  and 
therein  admitted  to  be  in  the  defendant's  custody 
or  possession,  the  court  will,  upon  motion,  order 
the  defendant  to  leave  them  with  his  clerk  in 
court  for  the  inspection  of  the  plaintiff,  (a)  Thus 
the  plaintiff  is  entitled  to  the  production  of  maps 
and  rentals  admitted  by  the  defendant  to  be  in 
his  possession,  which  elucidate  the  right  of  the 
plaintiff,  (b)  But  the  plaintiff  has  no  right  to  the 
production  of  a  deed  which  is  not  connected  with 
his  title,  and  which  gives  title  to  the  defendant ;  (c) 
neither  will  the  plaintiff  be  entitled  to  production^ 
where  he  seeks  an  anticipated  decree,  (rf)  An 
attorney  submitting  to  produce  the  title  deeds 
of  his  client  in  his  possession,  as  the  court  shall 
direct,  may  be  called  upon  to  produce  them^ 
if  the  principal  could  himself  have  been  called 
upon  to  do  so.  (e)  It  is  not  necessary,  that  the 
defendant    should  have  set  out  the  deed  in  a 


(a)  Earl  of  Suffolk  v.  How-  (c)  Sampson  v.  Swettenham,- 
ard,  2  P.  W.  176.     Bettison  v.  5  Mad.  16. 

FamDgdoDi    3    P.    W.    364.  (d)  Lingen    v.    Simpson,  6 

Croft  ▼.  Slee,  4  Ves.  66.    Bird  Mad.  290. 

T.  HarrisoDy  15  Ves.  408.  Evans  (e)  Fenwick  v.  Reed,  1  Mer* 

r.  Richard,  1  Swanst.  7.  114. 

(b)  Potts  V.  Adair,  3  Swanst. 
268,  in  note. 
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iule ;  an  admission,  generally,   that  lie  has 

Itle  deeds  of  the  estate  in  his  possession,  will 

lfficient.((f)     If  it  appears  that  the  documents 

the  defendant  has  in  his  possession  relate 

r  subjects,  besides  the  matters  in  the  cause, 

lefendant  will  be  permitted  to  seal  up  thd 

is  relating  to  the  other  snbjects,  making  an 

Ivit  that  he  has  sealed  such  entries  only.  (A) 

;  defendant  admits  books,  &c.,  in  the  West 

,  to  be  in  his  possession,  custody,  or  power; 

nurt  will  order  him  to  bring  them  here  witliiri 

lonable  time  ;  and  if  they  are  not  brought,  it 

considered  the  siiinc,  as  if  he  had  them 
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defendant  has  a  deed  in  his  possession^  in  order 
that  he  might  produce  it  before  the  examiner  to 
be  proved,  (a)  And  if  a  deed  is  proved  in  a 
teuse^  and  referred  to  in  the  depositions,  the 
(ourt  will  not  order  that  the  other  side  shall 
have  leave  to  inspect  it  before  the  hearing.(A) 
Neither  will  the  court  order  letters  referred  to  by 
the  plaintifTs  depositions,  as  exhibits,  (c)  nor  d 
deed  mentioned  by  the  plaintiff's  bill  to  be  iii  hi^ 
possession,  (d)  upon  the  motion  of  the  defendant, 
to  be  produced  for  his  inspection ;  neither  will 
the  court,  upon  motion  by  the  defendant,  in  a  bill 
for  a  partnership  account,  direct  the  production  of 
accounts  before  answer  ;(e)  but  it  seems  that^ 
after  answer,  if  he  swears  to  his  belief  that  the 
books  are  in  tlie  possession  of  the  plaintiff,  and 
that  he,  the  defendant,  cannot  answer  fully  without 
them,  then  the  court  will  restrain  all  proceedings 
for  want  of  a  sufficient  answer,  until  he  has  bceil 
assisted  with  the  inspection.  (/)  And  the  court 
will,  upon  the  application  of  the  defendant,  before 
the  answer,  under  special  circumstances,    order 

(a)  Bamett  v.  Noble,  1  Jac  {e)  Spragg  v.  Coraer,  3  Cox, 

and  Walk.  227.  109.     Sed   vide    Wy.    Pract. 

(5)  Dihrers  v,  Davers,  2  P.  Reg.  161. 

W.  409.  (/)  Spragg  v.  Corner,  2  Cox, 

(c)  Wiley  V.  Pistor,  7  Ves.  109.      Sed    vide    Wy.    Pract 

411.  Reg.*161 .    Pickeriog  v.  Rigby, 

•  (d)  Anonymous,  2  Dick.  778 ;  18  Ves.  484. 
Mlcklethwaite  v.  Moore,  3  Mer* 
292. 
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Ihe  plaintiff  should  not  compel  tlie  defendant 
pswer,  until  mthin  a  given  time  after  the 
Itiff  has  produced  certain  documents,  stated  in 
pill,  when  it  appears  that  the  production  is 
Itial  to  enable  the  defendant  to  put  in  his  an- 
1  (rt)  And  if  the  plaintiff  suffers  fifteen  mouths 
Ipse  without  making;  the  production,  the  plain- 
rill  be  ordered  to  produce  the  instrument,  on 
Ifore  a  certain  day  ;  and  if  the  production  is 
llien  made,  the  bill  will   be  dismissed  with 

1-w 


I  a  suit  in  the  Court  of  Exchequer,  by  the 
I  of  London,  the  defendant  obtained  an  order 
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it.  (a)  It  is  therefore  reasonable  to  suppose,  that 
the  court  will,  at  the  instance  of  the  party^  who 
wishes  to  have  the  deed  produced,  and  who  must 
prove  it  when  produced,  direct  that  person  to  be 
at  liberty  to  inspect  the  deed,  to  see,  who  are  the 
attesting  witnesses  to  it  Where  it  is  necessary 
that  an  original  will  should  be  produced  at  the 
hearings  the  court  has  been  in  the  habit,  on 
motion,  to  make  an  order  on  the  register  of  the 
Ecclesiastical  Court,  to  deliver  out  the  original 
vnUy  for  the  purpose  of  being  produced  at  the 
hearing,  upon  giving  security,  to  be  settled  by 
the  Master,  to  return  the  will  safe  and  unde« 
&ced.  (6) 

It  often  happens,  that  the  plaintiff  wants  a 
discovery  of  deeds,  to  aid  an  action  at  law.  If  the 
bill  be  merely  a  bill  for  a  discovery,  in  aid  of  such 
action,  the  plaintiff  may,  by  motion,  obtain  an 
order  for  the  production  of  such  deeds,  admitted 
by  the  defendant  to  be  in  his  custody,  as  the 
former  is  entitled  to  the  inspection  of,  and  for  the 
production  of  those  deeds  at  the  trial ;  but  if 
the  plaintiff  prays  for  relief  as  well  as  discovery, 
the  court  will  not,  upon  motion,  aid  the  pliuntiff 
in    this   way,    in  a  proceeding    not    under    its 


(a)   Gordon  ▼•  Secretan^  8      343 ;  Forder  v.  Wade,  4  Bro* 
Ea«t,  548.  C.  C.  476 ;  Hodson  ▼.  Qualey, 

(()  Williams  ▼.  Floyer,  Amb.     4  Mad.  213. 
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I'ol,  (ff)  Neither  will  the  court,  upon  the  same 
liple,  upon  timtiort,  order  that  an  outstanding 
I  should  not  be  set  up  by  the  defendant  tigoinsi 
lectmcnt  brought  by  the  pkintitF.  (i) 

Imay  be  uscfiil  to  observe,  that  the  coiirt  will, 
llttistanding  an  abatement  by  death  of  almost 
lie  parties,  malse  an  order  for  delivery  of  thd 
Is  and  writhigs  in  court,  or  send  it  to  the  Mas- 
tr  inquiry,  to  whom  they  beionf,',  or  order  mo- 
)  be  paid  out  of  the  bank,  without  a  revivor  i 
Ihat  is,  where  the  court  must  deliver  itself 
I  the  custody  thereof  some  way  or  other,  and 
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plaintiff,  order  such  sum  to  be  paid  into  court, 
upon  tlie  passages  in  the  answer  being  read,  by 
Which  the  admissions  in  question  are  made.  The 
most  ordinary  case  of  tlie  sort  is  in  a  bill  by  Icga^ 
tees,  or  creditors,  against  an  executor,  where  he 
admits,  in  his  answer,  that  he  has  property  of  the 
test&tor  in  his  hands,  without  showing  that  other 
persons  have  a  prior  claim  to  the  fund  in  question, 
and  that  it  is  not  more  than  sufficient  to  satisfy 
huch  demand  (if  any).  The  plaintiff  may  get  this 
fcum  pwd  into  court,  generally  without  being  un* 
der  the  necessity  of  showing,  that  the  executor  had 
abused  his  trusts,  or  that  the  fund  was  in  danger 
from  his  insolvent  circumstances,  (a)  And  the 
defendant  cannot  protect  himself  from  payment  of 
the  amount  into  court,  by  alleging  that  he  has 
lent  it  upon  a  promissory  note,  pajring  interest.  (A) 

In  general,  a  partner  in  trade  admitting  the  re- 
ceipt of  money,  but  insisting  there  is  a  balance  in 
his  favour,  will  not  be  ordered  to  pay  the  sum  in 
his  hands  into  court ;  but  if  he  has  received  it,  con- 
trary to  good  faith,  and  which  he  ought  not  to 
have  received,  he  will  be  ordered  to  bring  it  into 
iBdurt.(c)  If  an  executor  admits  a  large  balance 
^l  the  personal  estate  to  be  in  his  hands,  he  will 

.  (a)  Strange  y.  Harris,  3  Bro.         (c)  Foster  v.  Donald,  1  Jac. 
C.  C.  365.  and  Walk.  252. 

(6)  Vigrass  v.    Binfield,    3 
Mad.  62.    See  Cooper,  6. 
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dci'cd  to  pay  the  n'liole  into  court,  although 
ites  an  action  at  law  is  depending  against  him 

debt,  to  a  considerable  amount,  due  from 
;stator;  but  with  liberty,  in  case  the  plain- 
1  the  action  should  recover,  to  ai)ply  to  the 

to  have  a  sufficient  sum  paid  out  again ;  and 
;  plaintiff  in  the  action  recovers,  the  court 
rder  the  amount,  to  be  paid  out  to  theplain- 

the  action,  and  not  the  executor.  («)  So,  if 
:ecutor  admit  a  balance  due  from  him  to  the 
or,  upon  an  unsettled  account,  he  will  be 
ed  to  pay  the  amount  into  court,  notwith- 
ing  there  arc  debts  of  the  testator  still  out- 
ing, if  the  testator  has  been  dead  three  years 
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court,  (a)  But,  although  a  defendant  makes  an 
admission  which  would  entitle  the  plaintiff  to  a 
decree,  the  plaintiff  cannot,  for  that  reason,  move 
for  payment  of  the  money  into  court,  {b) 

Although  the  court  has  no  authority  to  make  any 
compulsory  order  on  any  person  not  a  party  to  the 
suit,  yet  the  court  will  order  that  a  person  who 
had  received  money  on  behalf  of  the  plaintiff,  be« 
fore  that  suit,  although  not  a  party,  might  be  at 
liberty  to  pay  the  amount  into  court,  (c)  Though 
it  seems  that,  formerly,  for  the  purpose  of  getting 
money  paid  into  court  by  the  defendant,  it  must 
have  appeared  upon  his  answer  to  have  been  due, 
yet  now  the  court  will  direct  it  to  be  done,  if  the 
money  appears  to  be  due  by  the  examination  of 
the  defendant  in  the  Master's  office ;  and  in  both 
cases  the  court  will  order  this  to  be  done,  although 
the  party  himself  has  not  cast  up  his  schedules ; 
but  the  result  or  balance  must  be  clearly  verified 
by  affidavit.  QI) 

The  sum  calculated  for  interest  will  not  be 
allowed  to  be  taken  into  the  account,  (e)     But 

(a)  Widdowson  v.  Duck,  2  Ves.  177.  See  Fox  v.  Mack« 
Mer.  499.  reth,  where  the  court  refused  to 

(b)  Peacham  ▼.  Daw,  6  make  an  order  for  the  payment 
Mad.  98.  of  the  balance  till  the  report,  1 

(c)  Francis   v.   Collier,   5     Ves.  69. 

Mad.  75.  (e)  Wood  v.  DowneS;  1  Ves. 

(d)  Qdatrell  v.  Beckford,  14     and  B.  49. 
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L'c  a  defendant,  by  his  answer,  admits  that  ba 
I  received  a  principal  sum,  and  interest  to  a' 
Iter  amount,  he  will  be  ordered,  on  motion,  to 
lin  the  interest.  (//)  If  the  report,  by  which  a 
>  stated  to  be  due  from  a  party,  is  excepted 
Ihc  court  will,  not  pending  the  exceptions,  or- 
Ithc  money  to  be  paid  in ;  but  where  it  is  ev(- 
p  that  an  exception  is  taken  merely  for  delay, 
Bjai'ty  on  the  other  side  may  make  an  appli- 
un  for  the  immediate  hearing  of  the  excep- 
l(i)  And  if,  by  new  interrogatory,  the  plain- 
xtracts  an  admission  of  a  nt-w  sum  to  be  in 
Ucfendaut's  hands,  it  will  be  ordered  to  be  paid 
I  court. (c) 
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An  instance  has  occurred,  where  the  defendant 
^  h^s  been  ordered  to  pay  money  into  court,  before 
answer,  in  case  of  gross  fraud,  upon  an  admission 
of  the  sum  in  his  hands,  in  the  affidavit  made  by 
him,  in  answer  to  the  plaintiflTs  affidavit  in  sup* 
port  of  the  motion,  {a) 

And  it  may  be  useful  to  add,  that  if  an  executor- 
admits  assets,  and  a  balance  is  paid  into  court,  an4 
laid  out,  the  court  wilt,  on  motion,  order  the  in7 
come  of  it  to  be  paid  to  the  person  entitled  to  the 
residue,  {b) 

Thp  court  will  also,  upon  motion,  order  the  pur-> 
chaser  of  an  estate^  being  in  possession  under  the 
agreement,  to  pay  the  purchase  money  into  court, 
where  the  purchaser  has  approved  of  the  title ;  (c) 
or,  even  in  a  case  where  it  appeared  on  the  face 
of  the  abstract,  that  the  title  was  bad,  but  the  pur-* 
chaser  had  sold  the  estate  to  another  purchaser;  {d) 
or  where  a  time  was  fixed  for  payment  of  the  pur-* 
chSiSe  money  by  instalments,  and  the  property  waa 
a  coal-mine,  and  the  defendant  was  making  a 
benefit  by  working  the  mine ;  (e)  or  where  the 
purchaser  exercises  acts  of  ownership  on  the  es^ 

(a)Jervi8V.Wbite,6Ve8.738.         {d)  Booth  v.  Ketley,  Sudg. 

(()  Dands  ▼.  Dands,  1  Sim.  Vend,  and    Purch,    7th    edit. 

§10,  ^13. 

(c)  Walters  v.  Upton,  Coop.         (e)  Buck  v.  Lodge,  18  Vet, 

92,  in  note.  Boothby  v.  Walker,  450, 
1  Mad.  197. 
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I  as  by  cutting  down  timber  and  underwood,  (a) 

jif,  by  the  terms  of  the  contract,  the  purchaser 

have  possession,  before  the  conveyance  is 

Buted,  the  mere  fact  of  his  taking  possession 

rr  tlie  agreement,  «'ill  not  entitle  the  vendor 

1  on  him  for  payment,  and  on  this  ground, 

I  tlie  vendor  has  a  lien  on  the  estate  for  the 

lunt.  (/•)     But  even  in  such  a  ease,  tlie  court 

Inot  perniiC  a  purchaser  in  possession  to  com- 

Tacts  of  ownership,  tending  to  alter  the  nature 

iie  property,  which  constitutes  the  security  of 

Ivendor.  {<)    And  affidavits,  under  those  cir- 

stanccs,  have  been  allowed  to  show  that  acts 

■is  nature  have  been  committed,  even  though 
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But  it  is  proper  here  to  observe,  that  in  the 
case  of  Bramley  v.  Teal,  (a)  Sir  John  Leach,  Vice 
Chancellor,  appears  to  make  a  distinction  be- 
tireen  an  act  done  by  the  purchaser,  which  de- 
teriorates  the  estate,  and  an  act  done  by  him, 
which  ameliorates  it:  in  the  former  case,  his 
Honour  observed,  that  the  purchaser  should  pay 
his  money  into  court,  because  he  diminishes  the 
value  of  the  lien,  which  the  vendor  has  upon  the 
estate  for  the  purchase  money ;  but  that  where 
the  estate  is  ameliorated,  the  value  of  the  lien 
is  increased,  and  the  vendor^s  security  improved. 
However,  his  Honour,  notwithstanding  the  acts 
done  by  the  purchaser  in  the  above  case,  might 
be  considered  to  ameliorate  the  estate,  upon  the 
authority  of  Cutter  v.  Simons,  and  as  nobody 
appeared  on  the  motion,  made  the  order  on  the 
purchaser  to  pay  the  purchase  money  into  couTt.(b) 
And  where  the  acts  of  ownership  tend  to  alter  the 
nature  of  the  property,  (c)  or  where  the  defendant 
obtained  the  possession  without  the  consent  or 
privity  of  the  vendor,  (d)  and  although  the  defend- 
ant has  not  submitted  the  merits  of  the  case  to 
the  court  by  affidavit,  (e)  the  court  will,  even 
before  answer,  direct  the  purchase  money  to  be 

(a)  3  Mad.  219.  (d)  Blackburn   v.   Stace,    6 

(b)  See  Cell  v.  WaUon,  3  Mad.  69. 

Mad.  225.  (c)  Ibid. 

.    (c)  Dixon  ?.  Astley,  1  Mer. 

134. 

X 
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I    in.  (fl)     And  altboucli    the  application  is 
Ic  after  answer,  yet   affidavits  may  be    read 
,  the  acts  done,  tend  to  alter  the  nature  of  the 
>erty,  in  support  of  the  motion.  (0) 

lit  if  the  vendor  permits  the  vendee  to  take  pos- 
ion  before  the  completion  of  the  title,  without 
stipulation  as  to  the  purchase  money,  (c)  or  if 
possession  of  the  purchaser  is  not  under  the 
tract  of  purchase,  but  prior  to,  and  independ- 
of  it,((/)  the  purchaser  will  not  be  compelled 
ay  his  purchase  money  into  court,  particularly 
lere  has  been  latches  in  the  vendor  in  making 
bis  title,  (e)     And  cases  may  happen,  where. 
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mutual  surprise,  the  court  will  not  permit  him  to 
retain  possession,  withholding  the  money.  (^/) 

If  the  court  is  satisfied  that  the  order  applied 
for,  ought  to  be  made,  the  party  is  directed  to  pay 
the  money  into  court,  on  a  certain  day  named  in 
the  order,  the  practice  of  ordering  it  to  be  paid 
**  forthwith"  being  altered,  {b)  Any  of  the  parties 
in  the  cause,  interested  in  the  money  ordered  to 
be  paid  into  the  Bank,  may  apply  to  the  court, 
that  such  money  may  be  laid  out  and  invested  in 
the  three  per  cents  consols,  for  the  benefit  of  the 
persons,  who  shall  be  found  entitled  thereto  ;  but 
there  must  be  a  certificate,  not  only  that  the 
money  was  paid  into  the  Bank,  but  that  it  is 
actually  in  the  Bank  at  the  time  of  the  appli*- 
cation  made,  (c) 


SECTION  VI. 

Appointment  of  Receiver. 

The  appointment  of  receiver  is  likewise  fre- 
quently the  subject  of  an  application  to  the 
court,  upon  the  coming  in  of  the  answer.  He  is 
a  person  appointed  by  the  court  to  receive  the 

(a)  Gibson  v.  Clarke,  1  Ve«.  (6)  Higgin*  v.  ,  8 

•iKiB.500.  Ve8.381. 

(c)  Anonymous,  1  Atk.  519. 

X  2 
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,s  and  profits  of  land,  ov  the  profits  or  pro- 
s  of  othei-  property  in  dispute.     He  is  con- 
red  as  an  officer  of  the  court,  and,  therefore, 
n  lie  is  in  possession,  an  ejectment  cannot 
wrought  without  leave  of  the  court.  («)     The 
rt  has  no  jurisdiction  to  appoint  a  receiver, 
;8S   a   cause   is    depending;    the  jurisdiction 
;h  the  court  exercises,  with  respcet  to  idiots 
lunatics,  is  a  particular  one.  ((>)    The   court 
not  appoint  a  receiver  in  the  case  of  im  infant 
lOut  bill:  see  title  "Petitions."     In  general, 
court  will  not  appoint  a  receiver,  unless  the 
prays  for  one.     But  after  a  decree,  the  court 
do  it,  although  a  receiver  be  no  part  of  the 
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aod 


cutor  wasting  the  assets,  (a)  In  the  two  last 
cases,  the  court  has  often  been  induced  to  ap- 
point a  receiver  before  answer,  (b)  upon  sufficient 
affidavits.  But  it  is  proper  to  remark^  that  the 
old  rule  seems  to  have  been,  not  to  grant  a  re- 
ceiver before  answer;  but  this  rule  was  first 
broken  through  by  Lord  Kenyon ;  (c)  but  the 
order  then  made  for  a  receiver  before  answer, 
has  been  followed  since,  when  justice  required  it, 
and  the  merits  appeared  by  affidavit,  (d)  But  the 
mere  fact  that  the  executor  is  in  mean  circum^ 
stances,  is  not  sufficient,  (e) 


The  court  will  appoint  a  receiver  of  personal 
estate,  if  there  is  a  dispute  in  the  Ecclesiastical 
Court,  concerning  the  probate,  notwithstanding 
that  court  may  grant  administration  pendente 
IHe,  (/)  as  well  where  the  litigation  there  is 
to  recall  probate  or  administration,  as  where 
no  probate  or  administration  had  been  grant- 


(a)  Middleton  v.  Dodswell, 
13  Ves.  2()6. 

(6)  Ibid. 

(c)  Vann  v.  Barrett,  2  Bro. 
C.C.  1.58. 

id)  Duckworth  v.  Trafford, 
18  Ves.  283.  Metcalfe  v.  Pul- 
▼ertoff,  1  Ves.  and  B.  180. 

(e)  Anonymous,  12  Ves.  4. 

(/)  Montgomery  v.  Clark,  2 
Atk.  378.  King  v.  King,  6  Ves. 


172.  £x-parte  Shakeshaft,  3 
Bro.  C.C.  198.  Edmunds  v. 
Bird,  1  Ves.  and  B.  542. 
Ball  V.  Oliver,  2  Ves.  and  B. 
96.  Atkinson  v.  Henshaw,  ibid. 
85.  Sed  vide  Wy.  Pract.  Reg. 
356.  Knight  v.  Duplessis,  1 
Ves.  325.  Hathomthwaite  v. 
Russell ,  2  Atk.  1 26.  Richards 
V.  Chave,  12  Ves.  462. 
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Ifl)  or  where  the  husband  of  an  executrix  is 
the  jurisdiction  of  the  court,  and  where 
?  ean  be  no  remedy  against  licr,  if  she  should 
:  the  aseets,  as  the  Imsband  must  be  joined  in 
fciiit.  {!>)    The  eourt  will  not  interfere,  wliero 
':  is  no  statement  in  the  bill,  that  the  suit  is 
tiulini^-  in  the  Bcelcslasticat  Court :    the  mere 
ement  that  the  executors  have  not  proved  the 
1  tliougli  tliey  have  attempted  to  do  so,  is  not 
Icient.  (c)    The  court  will  not  interfere,  merely 
lie  ground  that  the  defendant  opposes  the  plain- 
application   for  administration,  no  grounda 
g  stated  for  that  opposition ;  where  nothing  a]> 
V  that  administration  would  not  be  ob- 
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carry  it  on ;  (a)  therefore  the  court  will  not  ap- 
point a  receiver  of  a  partnership  unless  it  appears 
that  the  plaintiff  will  be  entitled  to  a  dissolution 
at  the  hearing,  (b)  But  it  may  be  a  question, 
whether  the  court  will  not  restrain  a  partner, 
if  he  has  acted  improperly,  from  doing  certain 
acts  in  future^  although  the  partnership  is  not  to 
be  dissolved,  (c)  As  in  the  ordinary  course  of 
trade,  if  any  of  the  partners  seek  to  exclude 
another  from  taking  that  part  in  the  concern, 
which  he  is  entitled  to  take,  the  court  will  ap« 
point  a  receiver;  so,  in  the  course  of  winding 
up  l^e  affairs,  after  the  determination  of  the 
partnership,  the  court,  if  necessary,  interposes 
on  the  same  principle,  (d) 

Also,  a  receiver  has  been  appointed  in  a  suit, 
for  the  specific  performance  of  an  agreement 
to  purchase  an  estate,  against  the  purchaser, 
after  an  answer,  upon  the  lien  for  the  remainder 
of  tiie  purchase  money,  and  where  there  has  been 
a  mixed  possession,  and  his  insolvency  and  in- 
tention are  admitted,  (e)  And  the  court  haK 
made  the  same  order,  pending  a  reference  to 

(a)  Waters    v.    Taylor,    15  (c)  Ibid.  592. 

"Vcs.  10,  329.         Goodman  v.  (rf)  Wilson  v.  Greenwood,  1 

Whitcomb,  1  Jac.  and  Walk.  Swanst.  481. 

589i  (c)  Hall  v.  Jenkinson,  2  Ves. 

(6)  Goodman  v.  Whitcomb,  and  B.  225. 
1  Jac.  and  Walk.  589  and  592. 
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Master,  where  the  property  consisted  of 
Bdings  and  offices,  on  which  it  would  be 
lessary  to  effect  insurances,  and  of  ornamental 
lunds,  which  required  considerable  expendi- 
p  and  attention,  and  all  the  defendant's  objec- 
|s  to  the  title  had  been  answered.  («) 

riie  court  interposes  with  great  caution  in 
]inting  a  receiver  of  the  rents  and  profits  oS 
,  against  the  legnl  title  ;  (A)  generally,  it  will 
I  do  so  against  the  first  mortgagee  in  pos- 
,  at  the  instance  of  a  subsequent  incum- 
hcer;  but  it  will,  if  the  first  mortgagee  refuses 
■  that  there  is  any  thing  due  to  hir 
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right  of  the  mortgagee  taking  possession,  (a)     A 
receiver  also  may  be  appointed  on  motion  in 
&vour  of  equitable  creditors,  or  of  persons  having 
equitable  estates^  without  prejudice  to  persons 
having  prior  estates^  provided  that  the  court  is 
satisfied  in  that  stage  of  the  cause^  that  the  relief 
prayed  by  the  bill  will  be  given^  when  a  decree 
is  pronounced.  (&)     And  if  a  defendant^  on  an 
advance  of  money^  agrees  to  execute  a  mortgage 
of  land,  but  does  not  perform  his  agreement,  and 
there  is  an  arrear  of  interest  due  on  the  money 
advanced,  the  court  upon  motion  will  grant  a 
receiver,  because  if  the  defendant  had  performed 
his  agreement,  the  plaintiff  would  have  been 
entitled  to  bring  an  ejectment,  (c)     And  where 
the  profits  of  an  office  are  assigned  for  the  pay- 
ment of  debts,  and  a  suit  instituted  to  compel  the 
execution  of  the  trusts,  the  court  will  appoint  a 
receiver,  pending  the  question  of  the  validity  of 
the  agreement,  {d) 

The  court  likewise  will  appoint  a  receiver  of 
the  rents  of  a  real  estate,  in  a  case  of  fraud, 

(a)  Bryan  v.Cormickyl  Cox,  (b)  Davis    v.  the   Duke  of 

423.     Dalmer  V.  Dashwood,  2  Marlborough,  2  Swanst.   137^ 

Cox,  378.     Berney  v.  Sewell,  138. 

1  Jac.  and  Walk.  649.     Sed  (c)  Shakel  v.  the  Duke  of 

vide  Phipps  v.  Bishop  of  Bath  Marlborough,  4  Mad.  463. 

and  Wells,  2  Dick.  608.  (rf)  Palmer  v.  Vaughan,   3 

Swanst,  173. 
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l-ly   proved    in    obtaining  a  conveyance    of 


raid  if,  in  a  bill,  afjaiiist  nn  infant  heir,  by  cre- 
"s,  to  have  assets  descended  to  him,  applied 
latisfaction  of  their  debts,  the  parol  demurs, 
I  court  will  appoint  a  receiver,  (i)  And  the 
lintment  has  been  made,  at  the  instance  of 
Itenant  in  common  against  another  ;  (c)  but  a 
\  of  exclusion  must  be  clearly  made  out.  (rf) 
I  where,  in  a  creditor's  suit,  it  appears  that  the 
I  estate  must  be  responsible,  there  being  no 
Tonal  estate,  a  receiver  will  be  appointed  in 
of    the  suit,  (c)     And  the  court  will. 
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waste,  (a)  But  if  there  is  not  time  to  make  the 
motion  on  the  day,  for  which  the  notice  was  given, 
or  if  it  stands  over  at  the  defendant's  request,  and 
the  answer  is  put  on  the  file  on  the  day,  when  the 
motion  was  to  have  been  made,  after  the  sitting  of 
the  court,  it  seems  that  the  affidavits  in  support  of 
the  motion^  filed  before  the  notice,  may  be  read, 
though  the  answer  was  put  in  before  the  motion 
tras  actually  made,  as  the  answer  will  be  considered 
IS  an  affidavit,  {b)  The  answer  of  a  co*defendant^ 
on  a  motion  for  a  receiver,  if  a  material  defendant 
has  not  answered,  will  be  regarded  as  an  affidavit, 
and  the  plaintiff  may  read  affidavits  against  it.  (c) 
But  if  the  mortgagee  in  possession  has  said  that 
tliere  is  any  thing  due  to  him,  the  court  will  not 
try,  upon  affidavit  against  the  answer,  whether 
that  was  true  or  not.(^ 

The  court  being  satisfied  of  the  propriety  that  a 
receiver  should  be  appointed,  refers  it  to  a  Master 
to  consider  of  a  proper  person  to  discharge  that 
office.  For  that  purpose,  a  proposal  is  laid  before 
the  Master  of  some  fit  person  for  it,  and  of  two 
jBureties  for  him.  The  Master  is  to  appoint  a  per- 
son whom  he  thinks  most  fit,  without  regard  to 


(a)   Norway  v.   Rowe,     19  (c)  Kershaw  v.  Matthewi,  1 

Ves.  144.     Sed  vide  Peacock  V.  Russell,  361. 

Peaoock,  16  Ves.  49.  {d)  Roe  v.  Wood,  2  Jac«and 

(fr)  Oodman  ▼.  Whitcomb,  1  Walk.  557» 
Jac.  and  Walk,  589.  • 
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Ifact,  who  might  propose  or  recommend  him.  (a) 
Itranger  cannot  propose  a  Tcceivei:(b)  It  was 
■lestion,  but  not  decided  on.  In  the  Attorney 
leral  v.  Dayj  (c)  whether,  if  the  parties  neglect 
liropose  a  receiver,  the  Master  can  propose 

,  or  whether  an  application  ought  not  to  be 
Be  to  tiie  court.  However,  in  that  case,  where 
Ineglect  of  the  parties  was  accounted  for,  the 
Iter  was  directed    to  review  his  report,  and 

ve  their  proposal  of  a  receiver.  A  peer  of  the 
Im,  altlioiigh  ofFeriiig  to  act  without  fee,(rf)  a 
liver  general  of  a  county,(e)  the  next  friend  of 
Infant  plaintiff,  (/)  a  solicitor  in  the  cause,  or 
Ter  a  commission  of  hinacyj  (if)  or  a  Master  in 


Appohitment  of  Receiver.  317 

mortgagee  of  a  West  Indian  estate,  who  does  not 
take  possession,  will  not  be  appointed  consignee 
by  the  court,  unless  the  mortgage  debt  contains  a 
covenant  for  that  purpose,  (/i)  But  there  is  no 
objection  to  a  practising  barrister,  (b)  Nor  is  it  a 
positive  disqualification,  that  a  man  is  a  member 
of  the  House  of  Commons,  (c)  The  Master  hav- 
ing made  the  appointment,  there  must  be  some 
substantial  objection  to  induce  the  court  to  over- 
turn it.  (d) 

If,  on  the  appointment  of  a  receiver,  the  owner 
of  the  estate  is  in  possession,  application  should  be 
made  to  the  court,  that  he  deliver  possession  to  the 
receiver ;  (e)  but  the  latter  cannot  distrain  on  the 
owner  in  possession,  as  he  is  not  tenant  to  the  re* 
ceiver.  {/)  The  appointment  of  a  receiver  in  an  ad- 
versary suit,  is  turning  a  party  out  of  possession  : 
but  it  is  not  so  in  every  case  ;  for  instance,  where 
an  infant  is  entitled,  there  is  no  colour  to  say,  the 
appointing  a  receiver  puts  the  infant  out  of  pos- 
session, (g-)  And  if  a  person  sets  up  a  claim  to  tho 
estate,  he  may  be  ordered  to  come  in,  and  be 
examined  pro  interesso  suo,  as  in  tlie  case  of  a 

(a)  Cox  V.  Champness,  Jac.  J.  452;  Tharpe  v.  Tharpe,  12 
576.  Ves.  317. 

(b)  Garland  v.  Garland,  2  (e)  Griffith  v.  Griffith,  2  Vefl. 
Ves.  J.  137.  401. 

(c)  Wynne  v.  Lord  New-  (/)  Griffith  v.  Griffith,  2  Ves. 
borough,  15  Ves.  283.  401. 

(</)  Thomas  v.  Dawkin,  1  Ves.         (g)  Sharp  v.  Carter,  3  P.  W. 

379. 
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Bcstr.ition.  {a)  And  after  a  receiver  is  in  poa* 
,  other  persons  arc  not  permitted,  without 
lleavc  of  the  court,  to  cuter  under  a  claim  of  a 
It  of  common,  which  has  not  been  previously 
Icised.  (/')  The  a|)pointment  of  a  receiver  dis- 
Iges  a  sequestration,  (c) 

Ihc  person  appointed  receiver,  and  the  sureties, 
Ito  enter  into  recognizances  duly  to  account. 
\  a  manager  of  an  estate  in  the  West  Indies 
s  a  security  to  account  for  the  produce,  and  to 
Bign,  so  far  as  the  management  requires  it; 
llie  has  a  discretiou  as  to  what  is  to  be  applied 
But  if  a  testator  appoints  a  person  here 
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the  court  directed  inquiries  as  to  the  circumstances 
under  which  the  expenditure  was  made ;  {a)  and  it 
appearing  that  the  expenditure  was  for  the  lasting 
benefit  of  the  estate,  and  by  the  direction  of  the 
trustees,  he  was  allowed  it  {b)     But  now,  by  the 
64th  of  the  General  Orders  of  the  3rd  April,  1828,  it 
IS  directed,  that  in  every  order,  directing  the  ap- 
pointment of  a  receiver  of  a  landed  estate,  there 
be  inserted  a  direction,  that  such  receiver  shall 
manage,  as  well  as  set  and  let,  with  the  approba- 
tion of  the  Master ;  and  tliat  in  acting  under  such 
an  order,  it  shall  not  be  necessary  that  a  petition 
be  presented  to  the  court  in  the  first  instance ;  but 
the  Master,  without  special  order,  shall  receive 
imy^proposal  for  the  management  or  letting  the 
estate  for  the  parties  interested,  and  shall  make 
his  report  thereon,  which  report  shall  be  submit- 
ted to  the  court  for  confirmation,  in  the  same 
manner  as  is  now  done  with  respect  to  reports  on 
such  matters  made  upon  special  reference;  and 
until  such  report  be  confirmed,  it  shall  not  give 
any  authority  to  the  receiver. 

Where  a  tenant  has  held  over  after  notice,  a  re- 
ceiver giving  notice  to  quit  or  pay  double  rent,  is 
held  at  law,  '^  an  agent  lawfully  authorized,"  to  en- 
title the  landlord  to  the  double  value  of  the  pre- 


(a)  Blunt   V.   Clitherow,   6         {h)  Blunt    v.    Clitherow,    6 
Vm.  799.    Attorney  Qenend  v.     Ves.  799. 
Vigor,  11  Vet!.  663. 
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,  under  the  statute  4  Geo.  II.  c.  24.  (a)    A 
er  cannot  proceed  in  an  ejectment  without 
ui't's  authority.  (/»)     Upon  an  application  by 
iver  for  leave  to  defend  an  ejectment,  and  to 
nved  the  costs,  althoufjli  the  parties  were 
,  and  consenting,  yet  the  court  would  go  no 
r,  tlian  make  a  reference  to  the  Master,  to  in- 
ivhether  it  would  be  for  their  benefit,  (c)     Hut 
)t  necessary  to  obtain  an  order  of  the  court,  ia 
to  distrain  for  rent,  unless  it  is  doubtful  who 
e  legal  right  to  the  rent,  ((/)  or  unless  the  rent 
en  in  arrear  for  more  than  one  year,  (c) 

m  order  of  the  15th  of  December,  ]792,(/) 
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in,  or  such  part  thereof  as  the  Master  shall  certify 
proper  to  be  paid  by  them.  And  it  js  further  or- 
dered, that  with  respect  to  such  receivers  as  shall 
Delect  to  deliver  in  their  accounts,  and  pay  the 
balances  thereof  at  the  times  so  to  be  fixed  for  that 
purpose,  as  aforesaid,  the  several  Masters,  to  whom 
such  receivers  arc  accountable,  shall,  from  time 
to  time,  when  their  subsequent  accounts  are  pro- 
duced to  be  examined  and  passed,  not  only  dis- 
allow the  salaries  therein,  claimed  by  such  re- 
ceivers, but  also  charge  them  with  interest,  after 
the  rate  of  51.  per  cent,  per  annum,  upon  the  ba- 
lances so  neglected  to  be  paid  by  them  during  the 
time  the  same  shall  appear  to  have  remained  in 
the  hands  of  such  receivers.  And  it  is  further  or- 
dered, that  every  receiver,  acting  under  the  au- 
thority of  this  court,  shall,  in  each  year,  procure 
his  annual  accounts  of  receipts  and  payments  re- 
specting.the  estates  entrusted  to  his  care,  to  be 
examined  and  settled  by  the  Master,  whose  duty 
it  may  be  to  inspect  the  same,  within  the  space  of 
six  months  next  ensuing,  the  time  appointed  by 
such  Master  for  the  delivery  of  such  account  into 
his  office  as  is  hereinbefore  directed.  And  in  case 
any  receiver  shall,  at  any  time  hereafter,  neglect  so 
to  do,  a  certificate  of  every  such  default  is  hereby 
required  from  the  Master  in  whose  office  such  neg- 
lect or  default  shall  happen.  And  it  is  ordered 
that  tills  order  be  entered  with  the  register,  and 
copies  of  it  stuck  up  in  the  different  ofiSces. 

V 
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\  receiver  does  not  pay  in  his  balance  under  an 
■for  tliat  purpose,  either  his  recognizance  may 
t  in  suit,  or  he  may  be  committed  j  but  in 
Iter  ease,  a  previous  order  must  be  obtained, 
lie  should  pay,  by  a  certain  day,  or  stand 
|itted,(fl) 

r  a  receiver  has  passed  his  accounts  with 
iaster,  the  court  will,  upon  the  Master's  cer- 
k,  that  he  has  duly  accounted,  order  his  re- 
eances  to  be  vacated  i  but,  tJU  then,  the 
I  will  not  discharge  the  sureties,  upon  their 
request,  unless  it  be  for  the  benefit  of  the 
in  the  cause.  (&)     Althoug'h  a  surety  haa 
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under  a  great  mistake,  in  supposing  they  are  not 
to  pay  in  their  balances,  until  some  person  obtsuns 
an  order  for  that  purpose.  A  receiver  may  pay  in 
money  upon  bis  own  applioation.  By  the  63rd 
of  the  General  Orders  of  3rd  Aprils  1828,  the 
Masters^  in  acting  upon  the  order  pf  the  courts  of 
23rd  April,  1796,  shall  be  at  liberty,  upon  the  ap- 
pointment of  a  receiver,  or  at  any  time  subsequent 
thereto,  in  the  place  of  annual  periods  for  the  de* 
livery  of  the  receiver's  accounts,  and  on  payment 
of  his  balances,  to  fix  either  longer  or  shorter  pe-> 
riodsy  at  his  discretion ;  and  when  such  other  pe- 
riods are  fixed  by  the  Master,  the  regulations  and 
principles  of  the  said  order  shall,  in  all  other  re- 
spects^ be  applied  to  the  receiver. 


HECTION  vii. 


Injunction. 


The  subject  of  injunction,  as  far  as  it  relates  to 
the  practice  of  the  court,  divides  itself  into  five 
heads ;  1st,  those  injunctions  which  may  be  ob- 
tained as  of  course ;  2nd,  the  effect  of  those  in-* 
junctions ;  3rd,  those  which  arc  obtained  upon  a 
special  application ;  4th,  the  service  of  injunc- 
tions, and  commitment  for  breach  of  them  ;  5tht 
the  dissolution  of  them. 

Y  2 
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If  the  injunction  prayed  for  by  tlie  bill,  is 
i  proceedings  at  law,  {a)  it  will  be  granted  of 
■,  without  notice,  and  without  affidavit  of 
,  unless  the  defendant  is  abroad,  imniedi- 
[b)  u)X}n  an  attachment  for  want  of  appear- 
3r  of  an  answer,  or  upon  a  dcdimus  obtained 

defendant  to  take  his  answer  in  the  eoun- 
r  upon  his  praying-  for  time  to  answer,  (c) 
the  answer   must    be  on    the    file,   at  the 

by  eight  o'clock  in  the  evening,  before  the 
ay,  to  prevent  the  attachment  issuing.  ((/) 

mistake  as  to  the  office  hours,  even  where 
swer  was  sworn  the  day  before,  and  was  filed 

earliest  possible    moment  on  the  seal  day, 
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for  an  injunction  on  that  day.  {a)  And  if  the 
further  answer  of  a  defendant  is  sworn  at  the 
Master^s  house^  and  filed  in  the  six  clerks'  office^ 
in  the  evening  of  the  day  on  which  the  Master 
had  reported  a  former  answer  insufficient,  the 
plaintiff  is  not  regular  in  obtaining,  the  next  day^ 
the  order  for  the  common  injunction  on  the 
Master's  report,  (b) 

The  above  rule,  stated  in  page  324,  applies  to  the 
case  of  an  amended  bill,  if  no  injunction  has  been 
before  obtained,  or  applied  for^(c)  and  the  de- 
fendant is  not  abroad ;  but  if  a  plaintiff  amends 
his  bill^  after  an  injunction  previously  obtained 
has  been  dissolved  upon  the  merits^  or  for  want  of 
the  plaintiff  showing  cause  why  the  injunction 
should  not  be  dissolved  on  the  defendant's  order 
nisi,{d)  or  after  an  injunction  has  been  refused 
upon  the  merits,  when  applied  for  on  the  coming 
in  of  the  answer,  (e)  or  where  the  injunction  is 
lost  by  amendment ;  (/)  in  these  cases,  the  con- 
tempt of  the  defendant,  in  not  answering  the 
amendments,  or  his  praying  for  an  order  for  time 

(a)  Rowe  r.  Jarrold,  5  Mad.  wards  v.  Jenkins,  3  Bro.  C.  C. 

45.  425. 

{b)  Duckworth  v.  BouIcott>  3  (e)  Kinncar  v.  Lomax,  in  the 

Swanst.  266.  Exchequer,  in  Hil.,  1812;  Bliss 

(c)  Nelthorpe  r.  Law,  13  Ves.  v.  Boscawen,  2  Ves.  and  B.  102; 
323.   3  Barnard,  332.  (/)  Home  v.  Watson,  2  Sim. 

(d)  3  Atk.  694;  Travers  v.      85. 
Lord  Stafford,  2  Ves.  19;  Ed- 


/uJWtCttMl. 

wcr  tlicm,  or  a  dcdimtis  to  take  tlic  answer  in 
l)iintry,  -will  not  entitle  the  plaintiff  to  an 
1  of  course.  Tlie  same  rule  applies  to  a 
Inicntal  bill,  with  new  matter,  which  is  part 
1  old  case.  (//)  But  a  phiintllf  may  obtain  an 
Itioii  on  Ills  amended  bill,  notwitlii^tanding'  a 
injunction  has  been  dissolved,  upon  the 

X  in  of  the  answer  to  the  original  bill,  upon 
IvV;/  application,  and  upon  an  affidavit  of 
I,  sind  upon  the  defendant  i)raying  a  deiiimm. 
In  his  being  in  default  for  want  of  an8wer.(A) 

p  is  not  necessary  that  an  attachment  should 

iccn  sealed,  (r) 


Lfjunction.  337 

junction  as  of  course,  for  the  want  of  an  answer ; 
but  tbe  plaintiff  is  in  the  same  situation,  as  if  the 
time  for  answering  was  not  out ;  in  which  he  must 
move  it  upon  notice^  and  affidavit  of  circum- 
stances, {a) 


If  the  defendant  is  residing  abroad^  when  the 
injunction  is  applied  for,  the  plaintiff  must  support 
the  material  facts  alleged  in  the  bill  by  an  affida- 
vit: {b)  and  if,  in  that  case,  after  an  answer  is  put 
in  to  the  original  bill,  on  which  the  plaintiff  neither 
moved  for  an  injunction,  nor  excepted,  he  amends 
his  bill,  the  court  will  not  grant  an  injunction,  for 
want  of  an  answer  to  the  amended  bill,  unless  the 
plaintiff  not  only  verifies  the  amendments  by  affi* 
davit,  but  likewise  satisfactorily  accounts  to  the 
court  why  the  new  facts  were  not  put  into  the 
original  bill,  (c)  If  there  are  several  defendants 
residing  abroad,  the  court  will  not  grant  the  in- 
junction, upon  one  of  them  being  in  contempt, 
for  want  of  an  answer,  until  there  is  an  appear- 
ance, or  delault  of  an  appearance,  of  the  rest, 
notwithstanding  the  usual  affidavits  of  merits,  (d) 

It  IS  proper  to  add,  that  in  the  case  of  an  inter- 
pleading bill,  an  injunction  for  want  of  an  answer 

(o)  Neale  v.  Wademn,  1  Bro.  (c)    Norris  v.  Kennedy,  1 1 

C.  C.  574 ;  1  Cox,  104.  Ves.  5^5. 

(6)  NorrU  t.  Kennedy,  11  {d)  Whitev.KleTers^lSVes. 

Ves.  567.  471. 


Injunction. 

Inot  be  granted,  without  the  plaintiff's  bringing 
1  money  in  dispute  into  coui-t.  (o)  But  the 
litilV,  in  this  suit,  may  move  at  once  for  a 
lial  injunction,  on  payment  of  money  into 
jt,  without  first  obtaining  tlic  common  injunc- 
1,(/')  and  without  supporting  his  motion  by  an  ' 
ivit  of  facts.  ((■) 

lid.  If  the  defendant  is,  at  the  thiie  when  this 
pictiou  is  obtained,  in  a  condition  to  demand  a 
,  that  is,  if  he  has  actually  delivered  his  de- 
lition,  the  injunction,  in  the  terms  of  it,  gives 
\  liberty  to  call  for  a  plea,  and  to  proceed  to 
r  want  of  a  plea,  to  enter  up  judgment, 
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court  intends  to  stop  by  the  injunction ;  therefore^ 
after  judgment  against  an  executor  de  bonis  testa^ 
tons  quando  acciderent^  the  plaintiff  may,  notwith- 
standing an  injunction  served  on  him,  after  decla- 
lationy  take  out  a  scire  facias^  in  order  to  an 
inquiry  of  assets,  such  process  being  only  in 
nature  of  a  proceeding  after  an  interlocutory  judg- 
ment to  a  final  one.  {a)  If  a  judgment  is  entered 
up  against  two  obligors,  in  a  joint  and  several 
bond  Jointly,  and  a  common  injunction  is  obtained 
in  a  bill  by  one  of  them,  suing  out  execution,  and 
taking  the  other  obligor  thereon,  if  tlie  sheriff's 
officer  is  directed  to  take  only  the  latter,  is  not  a 
Inreaeh  of  the  injunction,  {b)  So  in  the  case  of  an 
injunction,  for  want  of  an  answer,  restraining  the 
defendant  from  all  proceedings  at  law  against  the 
plaintiff,  on  an  award  for  payment  of  money,  if 
the  award  is  made  a  rule  of  a  court  of  law  before 
the  injunction,  the  defendant  may  not  only  obtain 
a  rule  to  show  cause,  but  may  go  on  to  make  his 
rule  absolute  for  the  attachment,  without  being 
guilty  of  a  breach  of  the  injunction;  for  the  making 
the  award  a  rule  of  the  court  is  to  be  considered 
as  the  commencement  of  the  proceedings;  and 
the  case,  therefore,  is  to  be  governed  by  the  same 
rule  which  applies  to  the  common  case  of  an 
injunction  to  restrain  an  action,  which,  if   an 


(a)  Morrice  v.  Hankey,  3  P.         (h)  Chaplin  v.  Cooper,  1  Vcs. 
W.  143.  and  B.  16. 
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has  iictiially  been  commenced,  only  re- 
i  execution,  (ff)  But  if  tlie  plaintift'  at  law 
/cd  M-ith,  and  Iius  notice  of,  the  injunction, 

he  has  delivered  liis  declaration,  tlic  injunc- 
lien  stays  all  ijroccedings  in  the  action ; 
are,  the  arrest  of  the  defendant,(i)  obtaining 

upon  the  sheriff  to  bring  in  the  body,  after 
I  bail  excepted  to,  (c)  or  the  delivery  of  a  de- 
on,((/)  or  proceeding  against  bail  by  giving 
iiotice  of  declaration ;  (c)  or  suing  out,  by  the 
iant,  a  writ,  to  compel  the  sheriff  to  make  the 
roclaniation,  where  the  plaintiff  had  obtained 
mmon  injunction,  after  four  proclamations 
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It  18  necessary  here  to  state,  that  the  common 
injunction^  of  which  we  are  now  speaking,  docs  not 
extend  to  stay  distress  for  rent«  because  it  may  be 
stopped  by  replevin;  (a)  nor  to  stay  proceedings  in 
the  spiritual  court,  {b)  6^0  that,  wheoever  proceed- 
ings of  such  descriptions  are  to  be  stayed,  the  in* 
junction  is  to  be  moved  for  specially ;  and  it  secms^ 
the  same  rule  holds  with  respect  to  proceedings  in 
the  Court  of  Admiralty,  (c)  and  the  Court  of  Ses- 
nons  in  Scotland,  (d)  Under  tpccial  circumstances 
the  court  has  restrained  proceedings  in  the  latter 
court,  (e)  But  a  commission,  by  the  court  to 
examine  witnesses  abroad,  in  an  action  restrained 
by  the  common  injunction,  is  considered  as  a  step 
in  the  proceedings  at  law,  and,  as  such,  restrained 
by  the  injunction.  {/) 

Though  it  has  been  observed,  that  the  common 
injunction  gives  leave  to  the  plaintiff  at  law,  if  he 
has  delivered  his  declaration  to  proceed  to  trial, 
yet  the  court  will  extend  the  injunction  to  stay 

(a)  Hughes  v.  Ring,  1  Jac.  St.  Albans,  3  Ves.  27 ;  Eden  on 

tkid  Walk.  392.  Injunctions,  142 ;  see  also  Pack- 

(6)  Anon.  1  P.  W.  300.  hurst  v.  Lowtcn,  2  SwaiMt.  213 ; 

(c)  Ibid. ;  Reed  v.  Bowyer,  but  see  Smith  v*  Pemberton»  1 

in  Um  Exchequer,  in  Trin«  T.>  Cha.  Ca.  67  ;   Nels.   103 ;   2 

1814.  Freenian»  125. 

(if)  Bush  v.  Munday ,  5  Mad.  (/)  5f oaves  v.  Dorrien,  4  Mad. 

297.  362. 

(e)  Ibid. ;  Cohnan  v.  Duke  of 
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ipon  affidavit  by  the  defendant  at  law,  that 
ieves  that  the  answer  from  the  plaintiff  at 
ill  afford  him  material  defence  to  the  ac- 
i)       The    com't    will    grant    the    motion, 
gh  the  defendant,  by  the  rules  of  the  court, 
answer  before  the  trial  can  take  place;  (6) 
Hdavit  need  not    be  particular  as    to   the 
ery   expected ;  (f)    unless  the  defendant  is 
1,  when  it  seems  that  there  should  be  special 
\,  to  show  that  the  discovery  reiiuircd  from 
IS  material.  {(/)  But  an  offidavit,  merely  stat- 
»t  the  plaintiff  is  advised,  and  believes,  that 
not  safely  go  to  trial  without  the  answer,  is 
ffiaen^^ju^li^ffidavi^Tius^ff^\irt^^ 
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time  before  his  answer  could  be  got  in ;  (a)  but 
the  application  lias  been  refused^  when  made  just 
previously  to  the  time  of  the  assizes^  {b)  and  where^ 
in  addition^  there  has  been  great  delay^  with 
costs,  (c)  But  where  the  answer^  which  was  filed 
the  same  day  on  which  the  motion  was  made^  and 
the  trial  was  coming  on  the  next  day  but  one, 
was  insufficient,  the  motion  lias  been  granted.  (J) 
It  is  proper  also  to  add,  that  an  injunction  to 
stay '  trial,  cannot  be  had  in  the  first  instance. 
The  common  injunction  must  be  fii*st  obtained, 
and  an  implication  made  to  extend  it  to  stay 
trial,  (e)  But,  under  circumstances,  an  injunc* 
tion  to  stay  trial  has  been  granted  in  the  first  in- 
stance ;  as  where  a  demurrer  had  been  filed,  and 
the  argument  of  it  had  been  postponed  by  the  ab- 
sence of  the  defendant's  counsel ;  so  that,  when 
the  demurrer  was  overruled,  the  plaintifiT  had  lost 
the  opportunity  of  moving  for  the  common  injunc- 
tion, and  the  extension  in  time,  to  stay  trial,  and 
the  office  copy  of  the  answer,  could  not  be  pro- 
cured early  enough  to  produce  it  in  evidence; 


(a)  Rivet    v.    firaham,    in  (r)  Field    v.    Beaumont,    3 

Chancery,  July,  1789.  Mad.  102. 

(6)  Blaooe  v.  Wilkinson,  13  (</)  *  Munnings  r.  Adamson,  1 

Ves.  454.     Field  v.  Beaumont,  Sim.  510. 

3  Mad.  102.     Field  v.  Beau-  (e)  Wright  v.  Braine,  3  Bro. 

moot,  1  Swanst.  204.  C.  C.  87.     Qarlick  v.  Pearson, 

10  Vcs.  450. 
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special  application  to  restrain  the  defend- 
im  proceeding  to  trial,  the  court  made  the 
«)     If  an  answer  has  been  put  in  before 
.tion  is  made,  it  is,  in  general,  an  objection 
.pplication,  provided  the  answer  be  filed  be- 
[ht  o'clock  in  the  evening  of  the  day  pre- 
the  seal  day,  supposing  the  motion  to  be 
n  a  seal  day  ;  {//)  therefore,  if  the  answer  in 
d  till  the  seal  clay,  althongh,  in  point  of 
;fore  the  motion  was  made,  it  will  not  pre- 
e  motion  from  being  granted,  (c)     And  if 
ons  are  taken  to  that  answer,  and  submit- 
the  court  will  make  the  order,  an  insuffi- 
lawer  being  as  no  answer.  (<I)     An  injunc- 
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to  an  action,  the  plaintiff  having  obtained  the 
common  ii\j unction,  for  want  of  an  answerj  la 
entitled  to  a  commission,  and  to  extend  the  injunc- 
tion to  stay  the  trial,  after  the  return  of  the  com* 
misaion,  or  further  order,  (a)  Wlien  the  original 
injunction  is  dissolved,  the  order  to  extend  it  to 
stay  trial  fiedls  with  it»  without  any  motion  for  that 
purpose,  {b) 

3rd.  Special  injunctions  are  those  which  are 
granted  only  upon  special  applications ;  (c)  but  it 
seems  that  a  subpcsna  must  be  filed  previous  to 
the  application. (nQ  These  injunctions  are  applied 
for,  sometimes  on  affidavits,  before  answer ;  some- 
times upon  the  merits  disclosed  in  it  In  pressing 
cases,  these  injunctions  may  be  obtained  in  the 
vacation,  when  the  court  is  not  sitting,  on  the 
filing  of  the  bill,  upon  a  petition  to  the  Chancel- 
lor or  Master  of  the  Rolls,  upon  an  affidavit,  sup- 
porting the  material  allegations  in  the  bilK  The 
instances,  in  which  the  injunctions  before  answer 
are  g^nted,  are  those  where  the  injury,  which  is 
sought  to  be  prevented,  is  of  so  urgent  a  nature, 
that  great  mischief  may  ensue,  if  the  plaintiff  were 
to  wait  till  the  answer  is  put  in,   as  to  stay 

(a)  Bowdeo   v.    Hodge,    2  con*t  General  Orders.    Beam. 

Swantt.  258.  Cha.  Ord.  16. 

(6)  Biehtoa  v.  Birch,  2  Vee.  {d)    Attorney    General    v. 

and  B.  40.  Nichol,  16  Ves.  338. 

(c)  See  28th   of   Lord  Ba« 
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a)  to  restrain  the  negoclation  of  a  bill  of 
5c,  where  it  has  been  fraudulently,  or  im- 
y  obtained  ;(i)  or  given  for  money  won  at 
Ithoiigh   it  is  absolutely  void  at  law;(c} 
jvevent    a    personal    representative    from 
\g  assets,  where  he  is  wasting  them,  (cl) 
isolvent;(e)    or    where    he    has  declared 
ention    to    abscond;  (/)   or     to    prevent 
ingcment  of  a   copyright ;  (j()  or  of  a  pa- 
)  or  a  defendant  from  being  inducted  to  a 
/■)  or  from  selling  diamonds,  to  which  the 
'  claimed  title  ;(/■)  or  to  restrain  a  vendor 
jnveying  the  estate  contracted  to  be  sold, 
ler  jicrson.  (/)     But  where  an  injunction  is 
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the  party  making  the  application^  to  swear^  at  the 
time  of  making  it,  as  to  his  belief,  that  he  is  the 
original  inventor,  (/i)  Likewise,  in  the  case  of 
waste,  and  of  other  eases  of  analogous  nature,  the 
court  will  grant  the  injunction  without  notice,  and 
before  appearance,  and  before  subpcena  served,(A) 
provided  the  plaintiff  makes  an  early  application 
to  the  court,  after  the  injury  complained  of,  has 
happened.  And  in  urgent  cases  of  such  descrip^ 
tion,  the  court  will  sometimes  interfere,  upon  an 
eS'partc  application,  even  after  apjx^arance;  but 
then  the  appearance  must  be  stated,  (r)  But,  in 
general,  if  the  motion  is  made  after  appearance, 
notice  is  necessary,  {d)  However,  an  ex-parte  ap- 
plication for  an  injunction  against  waste  will  not 
be  prevented  by  appearance  the  day  before  the 
motion,  (e)  On  these  applications,  affidavits  must 
be  filed,  verifying  the  material  facts  stated  in  the 
plaintiffs  bill,  and  especially  his  title  to  the  pro- 
perty in  question.  And  in  the  case  of  waste,  a 
particular  title  to  the  estate  must  be  set  out  in  the 
affidavit.  (/)  The  court  will  not  grant  an  injunc- 
tion to  stay  waste,  where  the  waste  complained  of 

(o)  Hill  V.  Thompson,  3  Mer.  Ves.    112.     Wy.    Pract.   Reg. 

624.  236.     Collard    v.    Cooper,    6 

(6)     Smith      V.      Haytuell,  Mad.  190. 
Ambl.  6^,  (c)  Aller  v.  JoDes,  15  Ves. 

(c)  HarrisoQ  v.  Cockcrill,  3  605. 

Mer.l.  (/)    Wliiteleg  V.  Wliiteleg, 

(d)  Maraser    v.    BoiloD,    2      I  Bro.  C.  C.  57. 
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have  defended  himself;  as  if  the  plaintiff  at  law 
recovers  a  debt  against  the  defendant,  and  the  de« 
fendant  afterwards  finds  a  receipt  in  the  plaintiff  8 
own  hand-writing,  for  the  very  money  in  ques** 
tion.(a) 

If  the  bill  does  not  pray  for  an  injunction,  the 
plaintiff  cannot  move  for  an  injunction  under  the 
prayer  for  general  relief;  (i)  but,  after  a  decree, 
if  the  party  is  doing  an  act  in  defiance  of  it,  likely 
to  be  attended  with  irreparable  mischief,  the  court 
will  enjoin  him,  although  there  was  no  prayer  foe 
an  injunction;  but  if,  in  a  bill  for  an  injunc-* 
tion,  the  court  decrees  that  the  defendant  should 
bring  an  ejectment,  the  plaintiff  is  still  at  liberty 
to  set  up  an  outstanding  term ;  and  the  court 
cannot  afterwards,  upon  motion,  by  the  defendant^ 
restrain  him  from  setting  it  up ;  but  he  must  file 
a  new  bill  for  that  purpose,  (c)  To  this  it  may  be 
added,  that  if  an  injunction  has  been  obtained 
upon  a  bill,  filed  after  execution  executed,  the 
goods  not  being  out  of  the  hands  of  the  she- 
riff, and  he  proceeds  to  sell  without  process,  he 
will  be  ordered  to  pay  the  money  into  court,  (dy 
It  was  formerly  the  practice  to  make  the  sheriff  a 

(a)   Countess    of     Gainsbo-  (c)  Blackcnbury  v.  Blacken- 
rough  V.  Gifford,  2  P.  W.  425.  bury,  2  Jac.  and  Walk.  391. 
SSed  ?ide  Protberoe  t.  Forman^  (d)  Fnuklyn  t.  Thomas,  3 
2Swan8t.233.  Mer.  231. 

(6)  Savory  V.  Dyer,  A  mbl.  70. 

Z  2 
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;  a  supplemental  bill,  if  the  money  has    - 
to  his  hands,  since  the  injunction  issued, 
igiiial  bill,  if  the  money  uns  in  his  liands 
imc.    But  tills  practice  has  been  discon- 
and  where  the  plaintitl'in  equity  had  been 
execution,  and  discharged  ont  of  custody 
ge's  order,  on  payment  of  money  levied, 
hands   of  llic    Master,  and  the  plaintiff 
ds  obtained  the  connnoii  injunction,  tho 
was  allowed,  on  a  motion  by  defendant  to 
the  injunction,  to  apply  to  the  court  of 
nc  the  money  paid  over,  upon  terms  of 
:  into  the  Bank  to  abide  the  event,  (rt) 
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ruled,  and  in  the  mean  time,  pending  the  de«> 
murrer,  the  plaintiff  is  taken  in  execution,  the 
plaintiff  having,  upon  the  demurrer  being  over- 
ruled, obtained  tlie  common  injunction,  may 
obtain  an  order  upon  the  defendant,  to  discharge 
him  out  of  custody,  upon  the  ground  that  the 
plaintiff  is  to  be  considered  as  having  an  cqui^ 
table  case  from  the  first  to  prevent  execution.  (/?) 


The  general  rule  is,  tliat  for  the  purpose  of 
obtaining  or  continuing  an  injunction,  affidavits 
cannot  be  read  asrainst  the  answer.  But  there 
Is  an  exception  to  this  rule,  in  the  case  of 
waste,  (J))  and  of  an  infringement  of  a  patent,  (c) 
and  in  the  cases  of  mischief,  analogous  to 
waste ;  {d)  but  the  exception  does  not  extend 
to  questions  of  title,  (c)  nor  to  the  case  of  an 
injunction  to  prevent  the  negotiating  of  a  bill 
of  exchange ;  (/)  and  even  in  the  case  of  waste, 
although  an  injunction  obtained  upon  affidavits 
before  answer  may  be  sustained  on  affidavits 
subsequently  filed  against  the  answer,  yet  where 


(a)  Fraoklyn  ?.  Thomas,  3 
Mer,  225. 

(Jb)  Isaac  v.  Humpage,  1  Ves. 
J.  430.  Stratbmore  t.  Bowes, 
1  Cox,  263. 

(c)  Gibbs  V.  Cole,  3  P.  W. 
255.  See  the  case  of  Isaac  v. 
Ilumpage,  3  Bro.  C.  C.  463, 
which  case  is  condemned  by 
Lord  Eldon,  in  the  subsequent 


case  of  Berkeley  r.  Brymer,  9 
Ves.  356. 

{d)  Peacock  v.  Peacock,  16 
Ves.  49.  Charlton  v.  Poulter, 
19  Ves.  148,  in  note. 

(e)  Norway  v.  Rowe,  19  Ves, 
144. 

(/)  Berkeley  y.  Brymer,  9 
Ves.  356.  Piatt  v.  Button,  19 
Ves.  447. 
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fijjivits  are  filed  prior  to  the  answer,  and  the 

liation  for  the  injunction   is  made  after  the 

r  is  come,  affidavits  subsequently  filed,  can- 

Le  read  in  contradiction  to  it.  («)     But  when 

ion  is  made  for  an  injunction  founded  upon 

^'it,  and  the  defendant  applies  that  it  may 

over,  in  order  to  file  affidavits  in  opposi- 

and  then  instead  of  filing  an  affidavit,  puts 

answer,   the  answer  is  considered  as  an 

Ivit,  and  the  original  affidavit  may  be  rCad 

(sition  to  it.  (i) 

lit  affidavits  as  to  facts  and  circumstances,  of 
|i  the  defendants  arc  ignorant,  cannot  be  read  in 
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writing  or  not.  (a)  And  affidavits  may  be  read  on 
the  part  of  the  defendant^  in  opposition  to  plain- 
tiff's affidavits  in  contradiction  of  the  answer,  (b) 

Where  the  court  grants  or  continues  the  in- 
junction upon  the  merits,  terms  are  often  imposed 
upon  the  plaintiff;  as  that  he  should  give  judgment 
to  the  defendant^  in  the  action  wliich  he  has 
brought,  and  which  the  bill  seeks  to  restrain,  with 
a  stay  of  execution  ;  or  that  the  plaintiff  should 
pay  into  court  the  sum  of  money  which  is  the 
object  of  the  action :  the  latter  condition  is  regu- 
larly imposed  upon  the  plaintiff  where  the  bill  is 
filed  after  a  verdict  at  law,  and  the  injunction  is 
obtained  upon  the  defendant's  answer,  except  in' a 
case  where  the  equity  most  clearly  appears,  (c) 
And  if  the  injunction  is  obtained  for  want  of  an 
answer,  and  the  defendant  is  abroad,  the  court 
will,  upon  the  application  of  the  defendant,  before 
the  answer,  order  the  money  recovered  by  the 
verdict,  to  be  brought  into  court,  or  the  injunction 
to  be  dissolved  ;  but  it  seems  that  an  affidavit  is 
necessary  to  contradict  the  material  allegations  in 
the  plaintiff's  bill,  {d)  The  court  has  also,  under 
such  circumstances,  ordered  the  plaintiff  to  pay 
into  court  sums  admitted  by  him  to  be  due  to  the 
defendant,  otherwise  the  injunction  to  be  dis- 

(a)  Jaggart  v.   Hewlett,    1  (c)  Wy.  Pract.  Reg.  237. 

Mer.  499.  {d)  Acton  v.  Market,  2  Bro. 

(h)  See  obAervationa  of  Lord  C.  C.  14.    Cuiley  r.  Hickliog, 

Eldon,  in  19  Ves.  54.  182. 
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il.  (a)     The  money  paid  into  court  iipon  au 
ction,  and  laid  out,  is  considered  as  security, 
not  payment ;  therefore,  if  there  is  any  stock 
ining-  after  payment  of  what  is  due  to  the  de- 
int.it  belongs  to  tlicplaintift'.(^)   ItJsalso  tobe 
vcd,  tliat  tlic  court  on  giantini?  Uic  injunction 
the  answer,  will  sometimes  require  tlie  defend- 
lat  he  sliould  give  security  to  abi  Je  the  decree 
;  heai'injr,or  the  like ;  and  a  clause  is  sometimes 
\  to  the  order  granting  the  injunction,  tliat 
hiintiff  should  speed  liis  cause  to  a  hearing,  (c) 
defendant  is  also    sometimes   required    not 
ly  to  give  judgment,  but  likewise  a  release 
rors,  consenting  to  bring  no  writ  of  error,  (rf) 
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stances,  the  court  will  dispense  with  personal  ser- 
vice on  the  party;  as  if  the  injunction  be  to 
restrain  an  action  at  law^  and  the  plaintiff  in  that 
suit  resides  abroad.  Here  the  court  will  substi- 
tute a  service  on  his  attorney  or  solicitor.  And 
in  the  case  of  a  special  injunction,  where  the  party 
absconded,  the  court  has  ordered  that  service  at 
the  house,  which  appeared  to  be  the  last  place  of 
abode  of  the  party,  should  be  good  service,  (a) 

And  there  are  cases  in  which  the  court  will 
commit  for  breach  of  an  injunction,  although 
the  act  in  violation  of  it  be  done  before  the  writ 
is  actually  sealed  ;{l>)  as  if  the  person  against 
whom  the  injunction  is  applied  for,  is  present  in 
court  at  the  time  when  the  order  for  the  injunc- 
tion is  pronounced ;  (c)  or  while  the  motion  for 
the  injunction  is  proceeding,  although  he  quits 
the  court  just  before  the  order  is  made;  (d)  or  if 
he  is  served  with  a  notice,  that  the  order  has  been 
made,  and  does  not  deny,  when  the  motion  is 
made  for  his  commitment,  his  belief  that  the  order 
was  made,  {e)  But  if  the  person  obtaining  the 
order,  lies  by  for  a  considerable  time,  as  if  it  had 

(a)  Pulteney  v.  Shelton,  5  (d)  Osborne  v.  Tennant,  14 
Veg.  147.     Pearce  y.  Crutch-     Ves.  136. 

field,  14  Ves.  206.  (e)  Kimplon  r.  Eve,  2  Ves 

(b)  Powell  V.  Follet,  1  Dick,  and  B.  349.  Van  Sandau  v. 
]  16.  Rose,  2  Jac.  and  Walk.  264. 

(c)  Ship  V.  Harwood,  3  Atk. 
564,  and  Anon.     Ibid.  567. 
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pen  ffranted,  the  court  will  not  interpose  to 
1  tlic  defendant  for  a  breach  of  the  injunc- 
Llthough  ho  were  present  in  court  when  the 
pronounced,  (h) 

Itlic  party  against  whom  the  injunction  is 
led,  or  his  servants  or  agents  [if  they  are 
loned  in  it],  are  guilty  of  a  breach  of  it,  after 
p  in  any  of  the  above-mentioned  modes,  the 
on  an  affidavit  of  the  act  alleged  to  be  a 
I  of  the  injunction,  will  commit  the  offender 
t  Fleet,  (b)  The  notice  of  motion,  which  ia 
Be  be  committed,  not  that  he  may  show  cause 
ould    not  stand    committed,  must  be 
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tion,  may,  by  his  acquiescence,  dispense  with 
the  ordinary  process  for  breach  of  it,  although 
strictly,  no  act  of  his  will  amount  to  a  waiver 
of  the  contempt  incurred ;  {a)  and  in  such  a  case^ 
if  the  plaintiff  applies  to  have  the  defendant  com- 
mitted, the  court  will  not  give  costs  on  either 
side,  and  the  plaintiff  will  take  nothing  by  his 
motion.  But  peers,  or  members  of  the  House 
of  Commons,  are  not  liable  to  be  committed  for 
a  breach  of  an  injunction,  but  the  court  will  order 
a  sequestration  to  issue,  {b)  And  if  an  injunction 
has  issued  until  answer  and  further  order,  and  a 
sequestration  has  issued  for  breach  of  the  injunc-* 
tion,  the  court  will  not  discharge  the  sequestration 
on  the  ground,  that  before  it  issued,  the  defendant 
put  in  his  answer,  (c) 

5th.  The  common  injunction^  t.  e.  the  injunc- 
tion which  is  granted  upon! a  motion  of  course  to 
stay  proceedings  at  law,  is  to  continxie  until  the 
defendant  has  fully  answered  the  plaintiff's  bill, 
and  the  court  make  other  order  to  the  contrary. 
The  defendant  cannot,  therefore,  apply  to  dissolve 

attachment,  and  not  by  motion  tcn^pt  not  falling    within    the 
for  his  commitment  in  the  first  description    of   ordinary    con- 
instance  .  the  old  mode  of  pro-  tempts  by  a  commitment  in  the 
ceeding  iu  the  cases  of  contempt,  first  instance, 
yrin  be  found   in  a  preceding  (a)  Mills  v.  Cobby,  1  Mer.  3, 
chapter ;  but  that  mode  being  (Jb)  Robinson  v.  Lord  Byrooi 
excessively  tedious,  the   court  2  Dick.  703. 
permitted    the    process    to  be  (c)  Ibid, 
shortened  ia  the  cases  of  oon- 
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injunction,  until  he  has  put  in   liis  answer, 
tmetimes   happens,  tlmt  iC  there  arc  two  or 
!  defendants  against  whom  an  injunction  is 
ncd,  the  court  will  not  dissolve  the  injunc- 
until  all  have  answered,  {a)     And  in  a  case 
1  injunction  to  stay  proceedings  at  law,  in  a 
action  after  verdict,  the  court  dissolved  the 
ictlon  as  against  some  of  the  defendants  who 
inswered,  but  refused  to  dissolve  it  generally, 
ing  exceptions  to  the  answer  of  the  rest  of 
.  (i)    So  in  an  interpleading  suit,  one  defend- 
sannot  dissolve  the  injunction  on  his  answer 
ng  in,  another  defendant  not  having  answer- 
But  if  there  is  any  delay  in  tlie  plaintiff's 
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nisij  i.  e.  unless  cause  is  shown  to  the  contrary  on  a 
certain  day  specified  in  the  order.  And  the  de- 
fendant  is  not  prevented  from  obtaining  this  order 
nUij  by  his  letting  two  terms  pass  after  his  answer 
was  put  in,  without  applying  to  discharge  it ;  and 
although  the  plaintiff  had  replied,  served  a  sub^ 
pana  to  rejoin,  and  given  a  rule  to  produce  wit- 
nesses, {a)  If  no  cause  is  shown  on  the  day  ap- 
pointed for  that  purpose,  the  injunction  is  dissolved 
of  course,  on  producing  an  office  copy  of  the  affi- 
davit filed,  of  the  service  of  the  order  nis'u  But  if, 
after  an  order  to  dissolve  an  injunction  nisi^  a 
reference  for  impertinence  is  obtained,  and  the 
impertinence  is  expunged,  and  then  exceptions 
are  taken  to  the  answer,  which  are  disallowed,  the 
injunction  may  be  dissolved  in  the  first  instance, 
without  an  order  nisi,  {b) 

The  plaintiff,  on  the  day  for  showing  cause 
against  dissolving  the  injunction,  may  either  show 
cause  on  the  merits  confessed  in  the  answer,  or, 
liaving  filed  exceptions  to  the  sufficiency  of  the 
answer,  or  procured  a  reference  of  it  for  imper- 
tinence, (f)  he  may  show  either  of  those  circum- 
stances as  cause  against  dissolving  the  injunction ; 
as  it  may  happen,  that  what  the  defendant  calls 

(a)  Molineux   v.    Liiard,   2         (c)  Fisher  v.  Bailey,  12  Ves. 
Dick.  684.  18. 

(6)  Lacy  v.  Hornby,  2  Ves. 
andB.  29K 
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nswer,  may  be  no  answer  at  all,  or  a  very  ira- 
incnt  one.     If  the  plaintiff  shows  cause  on  the 
its,  he  must  generally  read  in  support  of  the 
iiction,  passages  out  of  the  answer.     It  often 
)cns,  that  when    the  day  for  showing   cause 
'es,  the  plaintiff,  intending  to  insist  that  there 
ifficient  ground  from  the  facts   admitted    in 
mswer,  to  support  the  injunction,  is  not  Uien 
y  to  go  into  the  discussion ;  in  tills  case,  it  is  of 
se  to  allow  the  plaintiff  time,  upon  his  under- 
ig  to  show  cause  on  the  merits  witliin  a  short 
jd.     But  If  the  motion  to    dissolve    the    in- 
tion   absolutely,  is    made   on   the   last   seal 
'  Trinity  term,  the  plaintiff  will  not  be  per- 
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cure  the  Master's  i*eport  upon  the  insufficiency  in 
four  days,  upon  the  impertinence  in  a  week,  {a)  or 
in  default  thereof,  the  injunction  to  stand  dis-* 
solved,  without  further  motion.  The  court  allows 
exceptions  to  be  shown  for  cause,  even  where  no 
exceptions  are  actually  on  the  file,  upon  the  plain- 
tiff's undertaking  to  file  them  immediately.  (6) 
If  the  Master  reports  the  answer  insufficient,  the 
injunction  continues,  as  if  no  answer  had  been  put 
in.  The  plaintiff  cannot  show  exceptions  for 
cause  on  the  last  seal  after  an  issuable  term,  when 
tiie  injunction  stays  trial.  If  the  plaintiff  fails  to 
obtaui  the  Masters  report  upon  the  exceptions 
witiiin  four  days,  the  injunction  is  of  course  dis- 
solved ;  but  the  plaintiff  way  afterwards  obtain  an 
order,  to  refer  the  exceptions  to  the  defendant's 
answer,  and  upon  such  exceptions  being  allowed^ 
the  plaintiff  may,  as  of  course,  obtain  an  order  to 
revive  the  injunction,  (c)  But  if  the  reference  be 
for  impertinence,  the  plaintiff  cannot  move  imme* 
diately  to  revive  the  injunction,  upon  tlie  answer 
being  found  impertinent.  (^)  If  exceptions  are 
shown  for  cause  against  dissolving  the  injunction 
absolutely,  after  an  order  nisi  has  been  obtained, 
and  if  the  Master  reports  the  answer  insufficient, 
the  injunction  is  ipso  facto  gone,  and  no  further 

(a)  GoodiDge  v.  Woodams,  (c)    Philip*  v.   Johnson,    1 

14  Ves.  534.  Dick.  292. 

(6)   Vipan  V.    MorUock,   2  (d)  D^nsey   v.    Browne,    4 

Mer.  479.  Mad.  237. 


Injunction. 

■ion  is  necessary,  (<z)  and  an  pxcoption  to  the 
Iter's  report  will  not  uphold  it.  {i>)  So  th« 
fption  to  the  report,  before  the  order  to  tlis; 
Ic  the  injunction  nisi  has  been  obtained,  does 
1  prevent  the  defendant  from  obtaining  such 
'.  (c)  But  if,  upon  cxeeptions  taken  to  the 
Iter's  report,  the  court  sliould  be  of  opinion 
I  the  answer  was  not  sufficient,  the  plaintiff 
t  move  to  revive  the  injunction,  (i/)  And  ife 
Itill  competent  to  the  plaintiff  to  move  to 
le  the  iiijunetion  upon  tlie  merits  admitted  in 
■mswcr ;  but  tiii.s  must  be  done  upon  a  regular 
iven  to  tiie  defendant,  (c) 
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iDJuBctioDS,  granted  before  answer)  may  be  dis« 
solved,  cither  upon  the  answer  coming  in,  or  upon 
an  affidavit  before  answer,  {a)  Therefore,  an  in^ 
junction  to  stay  proceedings  at  law,  for  want  of 
an  answer  to  an  amended  bill,  obtained  upon 
a  special  application,  after  a  former  injunction  bad 
been  dissolved,  may  be  discharged  upon  affidavit^ 
before  answer  ;(&)  but  if  the  application  to  di»- 
'solve  that  injunction  is  made  upon  the  answer  to 
the  amended  bill,  exceptions  to  the  answer  may 
be  shown  for  cause  against  dissolving  the  injunc- 
iion.  (c)  But  in  general,  where  a  special  injunction 
•has  been  obtained  before  answer,  and  an  application 
is  made  to  the  court  to  dissolve  it  upon  the  answer, 
exceptions  to  it  for  insufficiency  cannot  be  shown 
as  cause  agaiust  discharging  the  injunction,  nor  is 
it  necessary  to  obtain  an  order  nisi ;  but  a  motion 
is  made  upon  notice  to  dissolve  the  injunction  in 
the  first  instance.  If  the  injunction  to  stay  pro* 
ceedings  at  law,  is  dissolved,  by  dismissing  of  tlie 
plaintifrs  bill,  either  on  the  hearing,  or  for  want  of 
prosecution,  the  bail  cannot  file  a  new  bill  for  an 
-injunction,  unless  there  is  collusion  between  the 
principal  and  the  plaintiff  at  law.  {d) 

(a)  Taylor  v.  Waigtall,  be-      v.   Mortlock,  2   Mer.  476,  in 
fare  Lord  Eldon,  in  the  Siuiogs     Trin.  T.  21  June,  1817. 
aftcrTrin.  T.  1813.  (c)    Vipan   r.    Mortlock,   2 

(6)  Per  Lord  Eldon,  in  Vipan     Mer.  476  and  477, 

(cf)  Anon.  2  Ves.  630. 

A  A 
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there  nn  injunction  has  issued  irreg-ulariy,  it 

I  be  discharged  on  motion;  but  any  irregularity 

be  submitted  to,  and  waived,  by  the  party't 

Iming  it  by  his  own  act;  but  the  application  by 

lefendant  for  time  to  answer,  is  not  a  waiver,  (a) 

In  injunction  mny  be  put  an  end  to,  not  only 
Ian  answer,  where  the  plaintift's  equity  is 
■ed,  but  likewise  by  the  allowance  of  a  pica  or 
lurrer  to  the  whole  bill;  but  if  the  plea  or 
lurrcr  be  accompanied  by  an  answer,  as  some 
Ity  mny  be  sliown  from  it  for  continuing  the 
pction,  arising  out  of  such  answer,  the  de- 
■ant  must  then  first  obtain  an  order  nisi  before 
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miit  U  not  revived,  the  defendant  may  then  take  out 
execution  (a)  So,  where  an  injunction  has  been 
obtained  in  a  oause^  which  afterwards  abates  by 
tlie  death  of  the  defendant,  the  practice  is  to 
move,  on  the  part  of  the  defendant's  representa** 
tives,  that  the  pliuntiff  may  revive  within  a  given 
time  (a  week  generally),  or  the  injunction  be 
dissolved,  (b)  Where  the  court  decrees  a  perpe*» 
toai  injunction,  it  is  not  necessary  to  revive  upon 
every  abatement ;  for  this  would  be  in  effect  to 
decree  a  perpetual  suit,  (c) 

A  special  injunction  does  not  necessarily,  and  of 
course,  fall  to  the  ground,  on  the  plaintiff  ^s  amend«- 
ing  his  bill  ;(d)  for  the  facts  and  circumstances  on 
which  the  injunction  was  granted,  may  remain  ex-' 
actly  as  they  were.  And  in  a  case,  where  an  injunc- 
tion was  continued  to  the  hearing,  on  the  terms 
of  the  plaintiff's  speeding  the  cause,  and  he  after- 
wards filed  an  amended  bill  without  leave,  yet  the 
courts  although  such  practice  was  irregular,  would 
not  dissolve  the  injunction;  as  the  amendment 
was  material,  and  such  as  the  court  would  have 
granted,  if  leave  had  been  asked,  and  the  plaintiff 


(o)  GUb.    For.    Rom.  193.  (c)  Askew  v.  TownMod,  2 

Harr.  Cha.  Pract.  651.  White  Dick.  471. 

y;  Hayward,  2  Ves.  46.  (d)  Mason  y.  Manay,  2  Dick. 

(6)  Stuart  v.  Aocell,  1  Cox»  536. 
411.  Hill  V.  Hoare,  2  Cox,  50. 

A  A  2 
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Iwartls  offered  to  speed  the  cause,  (a)  And  if 
lintiff  obtains  an  injuuetioii  of  coui-se  till 
Ivei-  and  further  order,  and  an  answer  is  put  jdj 
fh  is  reported  insufficient,  and  the  plaintifiF 
s  the  usual  order  to  amend  his  bill,  and  that 
I  defendant  should  answer  the  exceptions  and 
Indnients  at  the  same  time,  the  injunction  stiH 
Einucs,  notwithstanding  the  amendments ;  and 
Ucfcndaut  must  answer  both  the  exceptions 
lamcndmcnts,  before  he  can  apply  to  dissolve 
linjunetion  ;  and  the  motion  to  amend,  without 
ludice  to  the  injunction,  is  of  course,  (i)  But 
lems  that  the  words  "  without  prejudice,  &c.*' 
lunnecessary,  as  the  amendment  will  not  aflfeet 
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being  reported  insuffieient,  before  the  plaintiff 
obtains  the  order  to  amend,  the  injunction  stands 
or  falls  upon  the  original  bill,  and  the  answer 
thereto,  (a)  Where  a  common  injunction  has 
been  obtained  for  want  of  an  answer,  the  eourt 
will  not  permit  the  plaintiff,  before  the  merits  are 
discussed,  to  amend  generally  without  prejudice 
to  his  injunction ;  {b)  and  notice  of  the  motion 
must  be  given,  and  the  proposed  amendments 
must  be  stated,  (c)  But  specified  amendments 
will  be  permitted  to  be  made  upon  a  clear  and 
positive  affidavit  by  the  plaintiff,  that  he  did  not 
know  of  the  facts  sooner,  {d)  But  amendments 
will  not  be  permitted,  which  seek  to  introduce  a 
new  case  against  the  defendant ;  (e)  and  if  excep- 
tions are  taken  to  the  answer,  it  would  be  clearly 
irregular  to  move  for  the  common  order  to  amende 
till  the  exceptions  are  disposed  of.  (/)  But  after 
an  injunction  has  been  granted,  or  continued 
upon  a  discussion  of  the  merits,  a  motion  to 
permit  the  plaintiff  to  amend  generally,  without 
prejudice  to  his  injunction,  is  a  motion  of 
course,  (g-) 

(a)  Maync  v.  Hochiu,  1  Dick.         (e)  Penfold  v.  Stoveld,  before 
255.  the  V.  C.  Sir  J.  Leach,   17th 

(b)  Turner  v.  Bazely,  2  Ves.     Dec.  1818,  3  Mad.  471. 

and  B.  330;  Home  v.  Watson,  (/)  Dixon  v.  Redmond,  2 

2  Sim.  85.  Sch.  and  Lcf.  515. 

(c)  Pratt  y.  Archer,  1  Sim.  (g)   King  v.  Turnery  before 
and  Stu.  433.  the  V.  C.  Sir  J.  Leach,  16th 

(d)  Sharp  v.  A«ton,  3  Ves.  April,  1822,  6  Mad.  255;  Pratt 
and  B.  144.  v.  Archer,  1  Sim.  and  Stu.  433. 
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SECTION  vrii. 

Writ  of  Nc  E.mit  Ui-giio. 

Iltliough  this  writ  is  usually  npplied  for  on 

r  the  bill,  yet  it  may  not,  perhaps,  be  thought 

jropcr,  to  make  it  the  subject  of  a  section  in 

I  chapter,  as  it  may  be  introduced  here  with 

violence  to  the  arran<remcnt  of  this  treatise, 

in  any  other  part.    This  writ,  though  oi-i- 

lilly  applicable  to   purposes  of  state,  («)  as  a 

;  writ,  now  is  extended  to  nriva 
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^9 


forced ;  (a)  and  the  writ  cannot  be  obtained  upon 
BO  affidavit  sworn  before  the  bill  was  filed.  (6) 
This  writ  has  been  granted  after  the  Master  s  re- 
port, although  the  bill  did  not  pray  the  writ.(c) 

The  application  for  this  writ  ought  to  be  made 
promptly,  {d)  It  issues  only  on  an  equitable  de- 
mand, with  the  exception  of  a  decree  for  alimony, 
And  in  account;  in  tha  former,  it  issues  for  the 
jurreara,  but  for  those  only,  and  costs,  (e)  It  has 
;been  refosed  upon  a  demand  at  law,  not  merely 
liecause  the  plaintiff  may  have  bail,  and  he  ought 
not  to  have  double  bail,  both  at  law  and  equity,  (/) 
but  for  want  of  jurisdiction  in  such  a  case ;  the 
court  having  refused  to  grant  this  writ  upon  a 
legal  demand,  against  an  attorney,  although  he 
could  not  be  held  to  bail,  {g)  But  it  may  issue 
upon  a  debt  founded  upon  a  balance  of  account ; 
as  account  is  matter  of  equitable,  as  well  as  legal, 
cognizance,  although  bail  might  be  had  for  the 


(a)  Goodman  t.  Sajen,  5 
JMad.  471.  Sed  ride  Stewart 
T.  Siefpart,  1  Ball  and  Beat: 
73. 

(6)  Anon.  6  Mad.  276. 
.    (c)  Collinion  v.  ',  18 

Yes.  353. 

(<l)  Jackfon  v.  Petrie,  10 
Yee.  166.  Dick  t.  Swiaton, 
1  Yes.  and  B.  371. 


(e)  Anonymoufi,  2  Atk.  210. 
Shaftoe  V.  Shaftoe,  7  Yes.  171. 
Dawson  t.  Dawson,  ibid.  173. 
Oldham  v.  Oldham^  ibid.  416. 
Haffey  v.  Haffey,  14  Yes.  261; 

(/)  £x-parte  Brunker,  3 
P.  W.  312,  314.  Loyd  n 
Cardy,  Pre.  Cha.  171. 

{g)  Ex-parte  MooatSort,  15 
Yes.  445. 
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t.(«)     If,  however,  the  phiintlff  has  actually 
|i  the  defendant  to  bail,  the  eourt  will  not  grant 
ivrit;  or,  if  granted,  will  discharge  it.  (6)    Tlie 
land  must  likewise  be  c!car,(c')  and  a  money 
and,(f^)  '1  debt  actually  duc,(e)  a  future,  or  con- 
lent  one,  will  not  be  suffieient.(y)   And  where 
pplication  for  tlie  ivrlt  is  founded  upon  a  trans- 
Ion   in  a  foreign  country,  and  which  has  been 
f  satisfied  there,  as  no  equity  can  arise  hero, 
a  transaction  so  satisfied,  the  writ  will  not 
branted.i^-)     And   if  the  debt,  on  which  the 
3  applied  for,  arises  out  of  partnership  trans- 
Ions,  as  due  from  one  partner  to  another,  it  is 
/  that  the  partnership  should  have  been 
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tion  of  the  vendor,  marked  with  the  full  amount 
of  the  purchase  money,  notwithstanding  it  was 
subject  to  an  abatement,  (a)  But  it  was  doubtful, 
upon  the  authorities  cited  below,  whether  the  court 
would  grant  a  ne  exeat  upon  an  agreement,  before 
it  had  been  shown  that  the  plaintiff  (the  vendor) 
is  entitled  to  a  specific  performance,  (b)  Neither 
will  tliis  writ  be  granted  where  a  necessary  party  is 
not  before  the  court ;  (c)  or  where  the  party  is  out 
of  the  jurisdiction  of  the  court,  (d)  But  in  a  very 
late  case,  where  a  bill  had  been  filed  for  specific 
performance  by  the  vendor,  Lord  Eldon  decided, 
that  a  writ  of  ne  exeat  regno  ought  not  to  issue 
against  the  purchaser,  unless  the  court  can  make 
it  out  to  be  quite  clear,  that  there  must  be  a  spe- 
cific performance,  (e) 

This  writ  may  be  obtained  without  notice,  even 
though  the  defendant  has  appeared ;  (/)  it  must 
be  supported  by  affidavit  of  the  existence,  and  the 
amount,  of  the  debt,  and  that  the  defendant  is 
going  abroad.     It    must  be  as  positive  to  the 

(a)  Boehm  r.  Wood,  1  Turn.  (c)  Ray  v.  Fenwich,  3  Bro. 

332.  C.  C.  25. 

(6)  Goodwyn    v.    Clark,    2  (d)  Leigh    v.    Norbury,   13 

Dick.  497.     Sogd.  on  Vend.  Ves.  342. 

and    Purch.    184.     Beam,  ne  {e)  Morris  v.  M' Neil,  2  Rus- 

exeat,  75.    Raynes  v.  Wyse,  2  sell,  604. 

Mer.  472.  (/)  EUiot  v.  Sinclair,  1  Jac. 

545. 
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litoble  debt,  as  an  affidavit  of  a  Ic^al  debt  to 
ll  to  bail.  {<!)  An  affidavit,  stating  merely 
Irmation  and  belief  as  to  the  amoinit  of  the 
It,  M^ill  not  do,  (i)  except  where  it  is  a  m&ttei' 
BUi'c  account,  (c)  as  in  the  case  of  partners,  and 
fciitors,  and  assignees  of  a  bankrupt,  (rf)  where 
Irmation  and  belief  will  be  snffieient,  Tlie 
of  Exchequer  granted  an  order,  in  the 
lire  of  this  writ,  against  an  accountant  of  the 
iwn,  sworn  to  be  about  to  leave  the  kingdom, 
liout  having  rendered  his  accounts,  although 
)recise  sum  was  sworn  to  be  due  from  the 
Indunt.  ((')  Wliere  the  bill  is  against  au 
pinistrator,   it  is  necessary  that  the  plaintift' 
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been  applied  ^  for  upon  admissions  in  the  answer, 
but  that  the  admissions  would  certainly  do,  as 
well  as  an  affidavit,  (a)  And  if  the  person  with 
whom  the  debt  was  contracted,  has  become  a 
lunatic,  the  oath  of  bis  committee  will  be  suffix 
dent,  not  swearing  to  a  debt,  but  merely  stating 
that  a  note  for  300/.  was  given  in  1810,  as  the 
balqnce  of  account.  (A)  But  if  the  mode  of  com- 
puting the  account  be  mentioned  by  the  plaintiff^ 
and  it  i^pears'to  comprise  unascertained  sums,  or 
to  cover  sums  in  the  nature  of  damages,  the  writ 
should  not  be  granted  for  those  sums,  (c)  And 
to  this  it  should  be  added,  that  Lord  Chancellor 
Eldon,  in  Amsinck  v.  Barklay,(^  observes  that 
the  practice,  that  stating  belief  of  the  balance  of 
an  account  is  sufficient,  is  as  old  as  Lord  Hard- 
i^icke*8  time  ;  but  in  future,  he  should  pause  upon 
that,  unless  facts  and  declarations,  as  the  ground 
of  his  belief,  are  stated. 

The  fact  of  the  defendant's  intending  to  go 
abroad,  must  be  asceitained  also  by  an  affidavit, 
either  swearing  positively  that  the  defendant  is 
going  abroad,  or  stating  some  declaration  by  him, 
or  other  circumstances,  proving  that  intention,  (e) 

(a)  Roddam  V.  Hetherington,         (d)  8  Ves.  594  and  597, 
5Ve8. 91.  (c)  Etches  v.  Lance,  7  Ves. 

(6)  Stewart   v.  Graham,  19  417;  Russell  v.  Ashby,  5  Ves. 

Ves.  316.  96;  Kannay  y.  M'Entire,  11 

(c)  Flack  V.  Holme,  1  Jac.  Ves.  54,  contra, 
and  Walk.  405. 
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Ircly  swcarjucr  to  infoiniatioii  is  not,  generally,' 
Bicicnt.  (rt)  But  it  is  not  necessary  that  this 
Tiavit  should  be  made  by  the  plaintiff;  and 
laffidavit  made  by  another  person,  to  belief  of 

ndant's  intention  to  quit  the  kingdom,  upoa 
lirmation  received  from  two  persons  of  his 
lily,  that  they  were  about  to  go  to  tlie  Isle  of 
|n,  is  sufficient,  {b)     But  it  seems  that  the  per-: 

from  whom  tlm  information  was  received, 
luld  not  be  the  wife  of  the  defendant,  (c) 


t  is  not  requisite  that  it  should  appear  that  the 
fcndant's  motive  for  going  abroad,  is  to  avoid 
Iproeess  of  the  court;  ((/)    for  a  defendant  bos 
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occasions  or  misfortunes  have  brought  them 
here,  {a)  where  the  parties  lived,  at  the  time  the 
debt  was  contracted,  in  a  foreign  country,  which 
does  not  allow  of  arrest  in  such  cases,  {b)  It  is 
true  that  it  has  been  granted  in  such  an  instance ; 
but  it  was  afterwards  discharged  by  the  Lord 
Chancellor,  because  he  thought  no  debt  was  due ; 
but  intimating,  at  the  same  time,  that  it  was 
delicate  to  interfere  at  all  in  such  a  case,  (c) 

It  is  proper  here  to  state,  that  Lord  Hardwicke, 
in  Robertson  v.  Wilkie,  {d)  was  not  inclined  to 
grant  this  writ,  where  one  of  the  parties  corre- 
sponding, or  dealing,  lives  out  of  the  kingdom, 
and  the  transactions  were  on  the  faith  of  having 
justice  in  the  places  where  the  parties  respectively 
lived.  But  Lord  Thurlow,  in  Atkinson  v« 
Leonard,  (e)  appears  rather  to  dissent  from 
Lord  Hardwicke*s  reasoning  in  the  above  case. 
But  the  circumstance  of  the  defendant  being  a 
foreigner,  and  residing  abroad,  where  the  debt 
was  contracted,  and  in  a  country,  by  the  laws  of 
which  he  would  not  be  arrested  for  a  debt  of 
that  nature^  is  not  a  ground  for  refusing  the  writ, 

(a)  De  Carriere  v.  De  Ca-         (6)  Flack  v.  Holme,  1  Jac. 
loone,  4  Yes.  59 1 .     See  A  tkin-     and  Walk.  41 7. 
son  V.  Leonard,  3  Bro.  C.  C.  (c)  De  Carriere  v.  De  Ca-» 

218.       Whitehead  r.   Muraf,     lonne,  4  Ves.  577,  591, 
Bunb.  183  {d)  Ambl.  177. 

(e)  3Bro.  C.C.218. 
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Jere  tlie  plaintiff  is  an  Englisliman,  nnil  resident 
Be.  (rt)  And  it  seems  to  be  established  gene-* 
iy  by  several  decisions,  that  the  court  wilt  grant 
1  writ,  although  the  defendant  be  a  foreigner, 
I  although  the  defendant's  general  residence  be 
llic  West  Indies,  Scotland,  or  Ireland,  (i)  And 
b  no  \'alid  objection  to  the  issuing  of  this  writj 
t  the  defendant  is  about  to  leave  this  country; 
Ihe  captain  of  an  East  India  ship,  in  the  usiud 
lit  of  his  life,  (c)  ,  ■       «^ 

the  court  will  not  grant'  tHis  vrit,  to  r^BtRitff 
■lember  of  parliament,  representing  an  Irish 
pugh,  from  going  to  Ireland,  though  Ireland  is 
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It  is  no  objection  that  the  affidavit  on  which 
the  application  was  made,  is  sworn  in  Ireland 
before  a  master,  (a)  However,  Lord  Chancellor 
Sldon,  in  a  late  case,  seems  to  consider  that  the 
writ  issued  improperly,  when  it  issued  upon  an 
affidavit  sworn  before  a  justice  of  the  pea.ce  in 
Scotland,  (b)  And  the  court  will  not  grant  this 
writ,  upon  the  affidavit  of  the  wife  against  the 
husband,  (c)  On  application  for  this  writ,  no 
subjnena  is  served,  but  on  personal  service  of  the 
writ,  the  party  is  bound  to  appear,  and  put  in 
his  answer ;  then  he  may  apply  to  supersede  the 
wril^  but  not  before.  This  writ  may  be  dis- 
charged by  the  defendant,  on  his  satisfying 
the  court  by  his  answer,  or  affidavit,  that  he 
has  no  intention  of  leaving  the  kingdom,  (d) 
But  with  regard  to  the  debt,  it  is  clear,  says  Lord 
Chancellor  Eldon,  in  Jones  v.  Alephsin,  (e)  tliat 
against  a  positive  affidavit,  the  defendant's  oath, 
or  the  plaintifTs  admission,  will  not  prevail. 
Upon  this  point,  however,  it  is  proper  to  call 
the  attention  of  the  reader  to  an  observation  of 
Jx)rd  Rosslyn,  in  De  Carriere  v.  De  Calonne.  (/) 
His  Lordship  says,  that  if  it  is  a  simple,  clear, 
definite  demand  in  equity,  there  is  seldom  much 

« 

(a)  Johnson    v.    Smith,     2  (^d)  Bernal    v.    MarqnU   of 

Dick.  592.  Donegal,  1 1  Ves.  46.  Amsinck 

(6)  Hyde  v.  Whitfield,    19  v.  Barklay,  8  Ves.  694; 

VC8.342.  (c)  16  Ves.  470. 

(c)  Sedwick  v.  Walkins,   1  (/)  4  Ves.  591. 
Ves.  J.  49. 
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irtunity  given  for  explanatiou  of  the  case, 
1  the  part  of  the  defendant ;  but  if  it  be  com- 
|atcd,  if,  from  the  statement  of  the  circum- 
s,  the  general  result  is,  that  an  equity 
the  ohvious  justice  is,  tliat  the  other 
ly  should  have  an  opportunity  of  stating  tlie 
liimstances,  tliat  they  may  be  so  combined,  aS 
produce  an  equity,  although  it  does  not  ol>* 
lisly  arise.  Under  these  circumstances,  the 
wer  may  be  read  in  opposition  to  the  affi- 
tt,  on  which  the  writ  was  obtained.  («)  And 
Icrally,  tlie  court  is  disposed  to  discharge  the 
,  upon  the  defendant  giving  security  to  abide 
t  of  the  suit.  (A)     If  this  writ  is  obtained 


Writ  of  Ne  Exeat  Regno.  369 

for  the  same  matter,  for  which  the  writ  of  ne  exeat 
regno  issued,  the  defendant  being  in  contempt  and 
in  custody  for  not  performing  the  decree,  the  sure- 
ties obtained  their  discharge,  (a)  The  court  will 
discharge  the  recognizance  of  the  defendant  and 
sureties,  on  payment  of  the  sum  for  which  it 
was  taken :  although  it  appears,  on  the  Master's 
report,  that  a  larger  sum  is  due  from  defendant 
to  the  plaintiff,  (b)  Tlie  court  will  not  give  leave 
to  amend  a  bill  without  prejudice  to  the  writ  of 
ne  exeat  which  had  issued  in  the  cause,  (c) 

ITiis  writ  is  commonly  directed  to  the  sheriff^ 
to  make  the  party  find  sufficient  security,  that  he 
will  not  depart  the  realm  without  the  order  of  the 
court;  and  on  his  refusal  so  to  do,  the  sheriff 
to  commit ;  and  the  writ  is  marked  at  the  back  in 
what  sum  this  bond  shall  be  taken,  and,  generally^ 
the  penalty  is  double  the  sum.  Where  the  writ 
issues  against  an  executor,  at  the  instance  of  a 
l^atee,  it  muse  be  marked  for  the  whole  amount 
of  what  is  due,  not  only  to  the  plaintiff,  but  to 
other  persons,  (rf)  And  where  a  writ  of  ne  exeat 
regno  issues  for  a  larger  sum  than  is  due,  the  court 

(a)  Deba2in  v.  Debazin,   1  (c)  Grant  v.  Grant,  2  Sim. 

1  Dick.  95.  14. 

(6)  Baker  v.  Jefferies,  2  Cox,  {d)  Panne.l  y,  Tay'or,  1  Turn. 

22G.    Evans,  r.  E\an3,  I  Vez.  100. 
J.  96. 

B   B 
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I  make  an  order,  that  so  much  only  shall  be 
|cd  as  is  due,  without  quashing  the  writ.  («) 


It  is  said  ill  the  books,  {b)  that  a  person  taken  bj 
sheriff  on  a  ae  e.reat  i-eg)io,  must  enter  into 
fe  different  bail  bonds,  before  he  can  get  at 
Irty,  viz.,  in  one  to  the  sheriff,  in  one  to  the 
Ister  of  the  Rolls,  and  in  a  third  to  a  Master 
thaneery.  But  the  sheriff  is  not  compellable 
Jake  securities ;  and  Lord  Clianccllor  Kldon 
ijflit  the  sheriff  not  censurable,  where  he  had 
I  only  refused  to  take  securities,  but  obtained 
1  amount  of  the  sum  indorsed  on  the  writ, 
would  suffer  the  defendant  to  go  at 
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who  bad  agreed  to  be  onswemble  for  him^  to  pay 
iDto  court  the  ^uoi^  for  which  the  writ  was  marked, 
or  that,  ia  default;,  proceedings  should  be  had  on 
the  bond. 

If  the  defendant,  after  having  entered  into 
the  usual  recognizance^  is  desirous  of  leaving 
the  kingdom,  ^nd  would  guard  agaipst  the  incon- 
venienqp  of  baying  the  bond  put  in  force  against 
him,  or  his  securities,  the  course  is  to  apply  by 
motion  to  the  court,  for  permission  to  quit  the 
ldi)gdom,  when  the  court,  on  hearing  both  side^, 
will  make  such  order  as,  under  the  circumstances, 
will  be  just,  (a) 

This  writ  was  granted  by  Lord  Macclesfield 
and  Lord  Hardwicke,  against  a  feme  covert  exe- 
cutrix, whose  husband  was  out  of  the  jurisdic- 
tion, although  she  herself  could  not  give  the 
security,  {b)  And  writs  of  ne  exeat  have  been 
granted  against  the  husband  and  his  wife  (exe- 
cutrix), the  plaintiif  undertaking  not  to  serve 
more  than  one  of  the  writs,  (c)  But  in  the  very 
late  case  of  Pannell  v.  Taylor,  (cf)  before  Lord 
Eldon,  although  his  Lordship,  under  similar  cir- 

(a)  Per  Lord  Eldon,  in  Mus-  97,  in  the  note ;  Jerniogliam  v. 

grare    v.    Midex,    Beam,    ne  Glass,  3  Atk.  409. 

exeats  97.  (c)  Moore  v.  Hudson,  6  Mad« 

(6)  Moore  v.  Meynel,  I  Dick.  218. 

30 ;  Jernegan  v.  Glass,  1  Turn.  (<0  ^  Turn.  96. 

BB  2 
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Istanccs,  upon  the  authority  of  the  cases  of 

lire  V.  Meyncl,  nnd  Jernegan  v.  Glassc,  granted 
Iwrit,  yet  his  Lordship  aftenvards  discliarged 
Ibserving  that  no  instance  had  been  produced 

^ucb  a  ivrit  having  been  granted,  since  the 
174G,  and  that  the  general  rule  was,  that  in 

lequitable  case,  you  cannot  hold  a  party  to  an 
litable  bail,  where,  in  a  legal  ease,  you  could 

I  compel  him  to  give  effectual  legal  bail. 


fnder  this  process,  it  has  been  held  an  abuse 
,  to  break  open  the  doors,  and  take  the  party 
led.  {a) 


373 


CHAPTER  VI. 

DISMISSION    OF  '  BILL   BY    DEFENDANT   ON    INTERLO- 
CUTORY APPLICATION^  AFTER  DEFENCE  PUT  IN. 

Dismission  of  Bill  by  Defendant  for  want  of  Prosecution; 

Putting  Plaintiff  to  his  Election, 


SECTION   I. 

Dismission  of  Bill  by  Defendant  for  want  of 

Prosecution. 

Having  stated  some  of  the  most  usual  appli- 
cations, which  are  made  to  the  court  by  the 
plaintiff,  in  the  present  stage  of  the  cause,  it  will 
be  proper  to  call  the  attention  of  the  reader  to 
those  which  are  frequently  made  by  the  defendant 
against  the  plaintiff,  and  by  which  the  bill  may 
be  dismissed  without  bringing  the  cause  to  a 
hearing. 

By  the  practice  of  the  court,  before  the  orders 
of  1828,  if  the  plaintiff  suffered  three  terms  to 


DismlsjAott  of  Bill, 

Isc  after  answer,  exclusive  of  the  term  in  - 
th  the  answer  was  filed,  without  taliiii^  any 
1  in  the  cause,  the  defendant  might,  upon  ccr- 
Bate  thereof,  by  the  six  clerk,  without  notice, 
~lin  an  order  that  tlie  plaintift-s  bill  should  be 
liissed,  with  eosts.(«)  ISiit,  by  the  16th  of  the 
leral  Orders  of  3id  April,  18-28,  where  the  an- 
■  of  a  defendant  is  deemed  to  be  sufficient, 
Ither  it  be  in  term  time  or  in  vacation,  if  the 
■ititf,  or  plaintiffs,  shall  not  proceed  in  the 
the  defendant  shall  be  at  liberty  to  move, 
lie  first  seal  after  the  following  term,  upon  no- 
l  that  the  bill  be  dismissed,  with  costs,  for  want 
[rosecution;  and  the  bill  shall  accordingly  be 


for  want  of  Prosecution.  375 

gcnce  has  been  used  to  obtain  a  sufficient  answer, 
or  answers,  from  sucli  other  defendant  or  defend- 
ants ;  in  which  case  the  court  shall  allow  to  the 
plaintiff  or  plaintiffs  such  further  time  for  pro- 
ceeding in  the  cause  as  shall  appear  to  the  court 
to  be  reasonable. 

But  a  bill  cannot  be  dismissed  by  an  order  of 
eourse,  made  at  the  Rolls,  upon  petition,  (a) 
And  if  there  have  been  motions  made  in  the 
cause,  the  court  will  preface  the  decree  of  dis- 
mission, with  a  direction  that  those  costs  should 
be  paid.(&)  The  old  practice  required  that  the 
six  clerk^s  certificate  should  be  produced  at 
the  time  the  order  was  applied  for(c);  but,  by 
the  present  practice,  it  is  sufficient  if  the  certifi- 
cate is  produced  to  the  register  before  the  order 
is  drawn  up,  although  not  obtained,  when  the  or- 
der was  made;(rf)  but  the  certificate  ought  not  to 
state  any  subsequent  proceedings ;  (e)  and  it  would 
be  irregular  for  the  plaintiff  to  file  his  replication 
after  the  order  tcf  dismiss  had  been  obtained,  aU 
though,  at  the  time  it  was  filed,  the  order  had  not 

(a)  Van  Sandau  v.  Moore,  1  (d)  M*Mahon  y,  Sisson,  12 

Russell,  441  and  468.  Vcs.    465.     Browne  r.  Byne, 

(6)  Wild  V.  Hobson,  4  Mad.  1  Ves.  and  B.  310. 

49.  (e)  King  v.  Noel,  5  Mad.  13. 

(c)  Wells  V.  Pugh,  10  Ves. 
403. 


Dismission  of  Bill. 

1  drawn  up,  owing  to  the  defendant's  clerk  in 
ft  not  procuring  the  six  clerk's  certificate,  (a) 


pt  it  is  proper  to  observe,  that,  under  special  cir- 
listances,  supported  by  affidavit,  and  on  notice, 
Icourt  would,  before  the  late  orders,  have  dis- 
rged  the  order  of  dismissal,  and  permitted 
1  plaintiff  to  amend  his  bill,  upon  payment  of 
|;s.(A)     But  the  court  would  not  restore  a  bill, 

1  has  been  regularly  dismissed,  for  the  mere 
bose  of  agitating  the  question  of  costs. (c)  But 
1  has  been  restored,  though  the  order  to  dis- 
5  was  not  obtained  till  after  a  considerable  in- 

1  since  tlic  last  proceeding  in  the  cause;  and 
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impertinence^  which  is  not  prosecuted ;  (a)  and  by 
a  defendant,  though  he  has  become  a  bankrupt 
since  the  commencement  of  the  suit ;  (b)  aad, 
until  the  late  orders,  by  one  defendant,  although 
the  others  stand  out  the  process  of  contempt; 
and  it  would  be  of  no  use  to  bring  the  cause  to  a 
hearing  against  the  former  alone,  (c)  But,  after 
a  general  demurrer, (r/)  or  after  a  plea,  although 
accompanied  with  an  answer,(e)  but  not  set  down 
to  be  argued,  the  defendant  cannot  dismiss  for 
want  of  prosecution,  for  he  has  equal  power  to  set 
them  down  to  be  argued ;  nor  where,  in  a  bill 
for  the  specific  performance  of  an  agreement, 
there  is  depending  a  reference  to  the  Master  to 
inquire  into  the  title ;(/)  nor  where  an  injunc- 
tion had  been  obtained,  restraining  the  defendant 
from  proceeding  in  an  action  at  law,  on  the  plain- 
tiff undertaking  to  give  judgment  to  be  dealt 
with  as  the  court  should  direct,  and  not  to  bring 
any  writ  of  error,  (g)    Neither  can  a  defendant 

and  B.  170.    Hannam  v.  South  316.     Gilb.    For.    Rom.   111. 

London    Water    Works   Com-  Contra  Anon.  2  Atk.  604. 

panji  2   Mer.   61.     James  v.  (d)  Anonymous,  2  Ves.   J. 

Bion,  3  Swanst.244.  287.     Simpson  v.  Densham,  2 

(a)  Railton  v.  Woolrick,  3  Cox,  377. 

Swanst.  247.  (e)  Anon.  Barnard,  287. 

(6)  Rhode  V.  Spear,  4  Mad.  (/)  Biscoe  v.  Brett,  2  Ves. 

51.  and  B.  377. 

(c)  Anonymous,  9  Ves.  512.  (g)  James  r.  Bion,  3  Swanst. 

Harr.  Cha.  Pract.   1808.     P.  234. 


Dismission  of  Hill, 

V'Q  to  (Hsiiiisa  n  bill  for  a  discovery  mefcly,  but 

pray  i'ur    an    order   only,    tliat   the   plaintiff 

■lid  pay  the  defendant  the  costs  of  the  suit  to 

Btnxed.(«)     lint  a  bill  to  perpetuate  testimony, 

r  be  dismissed,  for  want  of  prosecution,  any 

)  before  replication   and  examination  of  wit- 

|iCS.(*) 

nle  plaintiff  become  a  bankrupt,  the  proper 
Irsc  is  to  obtain  an  order,  not  to  dismiss  the 
I  for  want  of  prosecution,  but  that  the  nssigneeB 
Inade  parties,  within  a  limited  time,  or  the  bill 
Idismissed ;  but  it  seems  that  the  court  will 
I  dismiss  it  with  costs. (c)     But  if  tiiere  be  two 
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could  not  file  his  answer  to  the  bill,  as  the  suit 
had  abated  by  the  death  of  one  of  the  plaintiffs ; 
nor  eould  he  move  to  dismiss  for  want  of  prose- 
cution, because  the  answer  was  not  filed. (a) 

The  plaintiff,  to  prevent  the  order  to  dismiss 
from  being  obtained,  ought  to  file  his  replication, 
or  obtain  an  order  to  amend  his  bill  before  the 
motion  to  dismiss  is  made ;  either  of  these  steps 
will  (subject  to  the  restrictions  after  mentioned) 
prevent  the  suit  from  being  dismissed  for  want  of 
prosecution;  and  an  order  to  amend  will  have 
that  effect,  although  obtained  by  petition  at  the 
Rolls,  the  day  after  notice  of  a  motion  to  dismiss 
on  the  following  seal,  but  before  such  motion  was 
actually  made,  {b)  So  the  filing  of  a  replication, 
on  the  same  day  on  which  the  motion  was  made, 
prevents  the  dismission ;  and  it  is  immaterial 
whether  it  was  filed  before  or  after  the  motion  to 
dismiss,  because  there  can  be  no  fraction  of  a 
day.(c)  But  if  the  replication  is  not  filed  till 
some  days  after  the  order  of  dismission  is  pro* 
nounced,  although  before  the  service  of  it,  the 
replication  then  does  not  prevent  the  effect  of  the 
order ;  for  it  operates  from  the  day  of  being  pro- 


(fi)    Adamson    v.    Hall,    1  (c)  Reynolds    v.   Nelson,  6 

Tarn.  258.  Mad.  60.    Spurrier  v.  Bennett, 

(6)  White  T.  Hall,  14  Ves.  4  Mad.  39. 
208. 


Dismission  of  Bill, 

Inccd.  ((/)  An  order  to  refer  an  answcrfor  im- 
■inencc  is  regular,  which  is  obtained  on  the 
Ifor  which  the  notice  to  dismiss  is  given,  (i) 


;  defendant  could  not,  before  the  orders  of 

again   apply   for   a    dismissal,   until   three 

lis  had  elapsed  after  the  filing  of  his  answer  to 

I  amendments;  but  if  the  plaintitf,  after  ob- 

',  this  order  to  amend,  delays  amending  his 

I  after  a  reasonable  time  allowed  for  that  pur- 

,  the  defendant  might  obtain  an  order  to  dis- 

wge  the  former  order  to  amend,  and  that  the 

[should  be  dismissed,  unless  the  jjlaintifFnill 

2  to  amend  his  bill  within  a  limited  time, 
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the  bill  can  be  dismissed.  (^)  And  it  seems,  that 
the  actual  amendment  of  the  bill  was  not^  of 
itself,  such  a  proceeding  as  would  retain  a  bill  in 
court,  unless  a  subpoena  was  issued.  (6)  But  the 
order  to  amend  having  been  served,  the  defendant 
could  not  dismiss  the  bill,  for  want  of  prosecution, 
mthout  first  moving  that  the  amendment  should 
be  made  within  a  limited  time,  or  the  order  to  be 
discharged,  (c)  However,  if  the  order  to  dismiss 
is  not  served  till  eight  months  after  it  has  been 
obtained,  and  between  the  order  and  service  of  it 
the  plaintifif  obtains  an  order  to  amend,  the  court 
will  not  discharge  the  latter  order,  {d)  By  the  14th 
order  of  the  General  Orders  of  1828,  every  order  for 
leave  to  amend  the  bill  shall  contain  an  undertak- 
ing by  the  plaintiff  to  amend  the  bill  within  three 
weeks  from  the  date  of  the  order ;  and,  in  default 
thereof,  such  order  shall  become  void,  and  the 
cause  shall,  as  far  as  relates  to  any  motion  to  dis- 
miss the  bill  for  want  of  prosecution,  stand  in  the 
same  situation,  as  if  such  order  had  not  been 
made. 

Showing  cause  against  dissolving  the  injunction 
is  not  such  a  proceeding  in  a  cause  as  to  prevent 

(a)  Morris  v.  Owen,  1  Ves.  (c)  Kendall    v.    Beckett,    1 

and  6.  523;  Tanner  v.  Dean,  Russell.  152. 

4  Mad.  176.  (d)  Young  v.  Smith,  3  Mad. 

(Jb)  Cooke  V.  Davies,  1  Rus*  196. 
sell,  153,  in  note. 


DismUsion  of  Bill, 
1)11  fi-om  being  dismissed  for  want  of  prosecu- 

lut  it  may  be  proiier  to  add,  that  if  a  false  re- 
Bcntation,  by  the  plaintiff's  clerk  in  court,  to 
I  defendant,  leads  the  latter  to  obtain  the  order 
iismiss  irregularly,  the  court  will  not  discharge 
f  order,  unless  the  plaintiff  will  pay  the  costs  of 
lhargingit.(i) 

■y  tlie  practice  of  the  court  before  the  Orders 
|y28,  if  the  plaintiff  filed  a  replication,  (and 
Lti  he  might  do,  notwithstanding  an  order  to 
liiss,  where,  in  the  title  of  it,  the  plaintiff  is 
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certificate,  aod  upon  notice,  (a)  The  plaintiff 
must,  if  he  meant  to  proceed  in  the  suit,  have 
undertaken,  by  his  counsel,  to  speed  the  cause, 
which  was  the  only  answer  to  that  application : 
special  circumstances  might  be  made  the  ground 
of  a  special  application,  (b)  Unless  the  plaintiff 
eptered  into  the  above  undertaking,  the  bill 
would  be  dismissed  in  the  first  instance;  but 
a  motion  paper  signed  by  counsel  undertaking 
to  speed  the  cause,  left  at  the  Register's  Office 
on  the  same  day  the  motion  was  made,  was  suffi* 
ci^it ;  and  if  an  order  to  dismiss  is  drawn  up,  with 
notice  of  the  undertAking,  the  order  would  be 
discharged  with  costs,  (c)  After  this  undertaking 
to  speed  his  cause,  the  plaintiff  was  not  allowed 
to  withdraw  his  replication,  and  amend,  except 
under  particular  circumstances.  {(I)  But  the  court 
would  give  him  leave  to  withdraw  his  replication, 
and  to  set  down  his  cause  upon  bill  and  answer ; 
in  which  case,  if  the  plaintiff  did  not  appear  at 
the  hearing,  the  bill  would  be  dismissed  with 
costS|  although  a  subpoena  to  hear  judgment  had 
not  been  served  on  the  defendant,  {e) 


(a)  Harr.  CUa.  Pract.  1808,         (d)  Pitt  v.  Watts,  16  Vet. 

p.  314;  Lyon  v.  Dambell,  11      126;    Dean   aod  Chapter  of 

Yes.  608.  Chrigt  Church  v.  Symonds,  2 

(6)    Bligh  V.  ,  13     Men  467;  Ryan  v.  Stewart,  } 

Veg.  455.  Cox,  397. 

(c)  Lyndon   v.  Lyndon,  3         (e)  Rogers  v.  Goore,  17  Ves. 

Mad.  240.            ,  130. 


Dismissioii  of  BUI, 

t  the  plaintiff,  after  having  entered  into  this  un- 

Baking,  neglects  to  proceed  for  a  tcrm,{f/)  next 

■-  it,  the  defendant  may  upon  motion,  with  notice 

Iproduction  of  the  former  order,  together  with 

lix  clerk's  certificate,  obtain  a  peremptory  order 

Ihc  dismission  of  tlie  bill  with  costs,  ii/iicss  the 

■itiff  appeared,  and  undertook  to  give  rules  to 

lluce  witnesses,  and  to  pass  publication  in  the 

fse  of  the  ensuing  term,  and  to  set  down  the 

for  hearing  in   the  term    after.  (//)     It  is, 

burse,  that  q  plaintiff,  even  after  this  pererap- 

order  to  speed   his  cause,    shall    have    an 

for  a  commission   to  examine  witnesses, 

liberty  to  examine  them  in  term  time,  (c) 
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The  reader  will  have  observed,  that  now,  by  the 
17th  of  the  General  Orders  of  1828,  on  a  motion 
to  dismiss  for  not  proceeding  after  answer,  the  bill 
would  be  dismissed  unless  the  plaintiff /or/ A /r// A 
filed  a  replication,  and  appeared  on  such  motion, 
and  gave  an  undertaking  to  speed  the  cause  with 
eflfeet  in  the  usual  way* 

But  the  defendant  could  not,  by  the  old  prac* 
tice,  move  to  dismiss  a  bill  after  publication  had 
completely  passed,  but  the  cause  must  be  set 
down  ad  requisitiouein  defemkntis ;  (a)  but  it  is 
stated  by  Lord  Hardwicke,  that  after  a  subpoena 
to  rejoin,  and  after  a  commission  for  examina- 
tion of  witnesses,  the  defendant  might  move  to 
dismiss,  {b)  But  in  Tozer  v.  Tozer,  (c)  Lord 
ITiurlow  was  of  opinion,  that  after  a  rejoinder, 
the  defendant  could  not  move  to  dismiss,  for 
want  of  prosecution ;  for  the  reason  of  allowing 
the  defendant  to  dismiss  the  bill  for  want  of 
prosecution  before  issue  joined,  was,  because 
till  then,  the  defendant  could  not  proceed  him- 
self, but  as  soon  as  issue  is  joined,  he  may.  But 
where  a  cause  coming  on  to  be  heard,  stands  over 


(o)  Skip  V.  Warner,  3  Atk.  Squirrell  v.  Squirrell,  3  Swanst. 

558.  ^^^y  in  i;oie.    Fell  v.  Morris,  1 

(6)  Skip  V.  Warner,  3  Atk.  Cox,  176. 
558;  Harr.  Cha.  Pract.  1808,  (c)  1  Cox,  288. 

p.  314;  Gilb.  For.  Rom.  114. 

c  c 


Distnission  of  Bill,  ^r.  ' 

liberty  to  the  plaintiff  to  amend,   and   the 
itiff  accofding-Iy    amends,    but   proceeds  no 
ler,  the  defendant  may  move  to  dismiss  the 
for  want  of  prosecution,  and  it  is  not  neces* 
to  set  it  down  again  for  this  purpose,  (a) 

J  expedite  the  hearing  of  a  cause,  an  alter* 
1  has  been  since  made  in  the  practice  of  the 
t ;  for  by  the  17th  of  the  General  Orders  of 
1,  where  the  plaintiff  files  a  replication  with- 
having  been   served  with  a  notice  of  any 
on  to  dismiss  the  bill  for  want  of  proseeu- 
the  plaintiff    shall    serve  the  siibjm'ua  to 
n,  and   obtain    his  order  for  a   commission 
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IbllowiDg  term^  there  the  plaidtiff  shall  give  his 
rules  to  produce  witnesses,  and  pass  publicatioQ 
ID  the  next  term,  and  shall  set  down  his  cause  to 
be  heard  in  the  third  term ;  and  if  the  plaintiff 
ahali  make  any  de&ult  herein,  then  upon  appli*^ 
cation  by  the  defendant^  upon  motion  or  petition 
without  notice,  the  plaintiff's  bill  shall  stand  dis-^ 
missed  out  of  court  witii  costs» 

Notwithstanding  a  bill  has  been  dismissed  for 
want  of  prosecution,  the  court  has  jurisdiction 
upon  motion  made  in  that  suit,  to  order  money 
which  has  been  pmd  into  court  in  that  suit,  to 
bo  paid  to  the  party  entitied  to  it.  (^i) 


SECTION    II. 


Putting  Plaintiff  to  his  Election^ 

If  the  plaintiff  is  proceeding  against  the  defend* 
ant,  both  at  law  and  equity,  at  the  same  time, 
and  for  the  same  thing,  the  defendant  having 
first  answered  the  bill,  may  obtain  an  order  {b) 


,  •(«)  Wright  V.   Mitchell    18  fnight  have  pleaded  the  pond- 

Yes.  203.  encj  of  the  suit  at  law^  in  bar 

•    (6)  By*  the  aacieiit  practice  t)f  the  tult  in  equity.    BeauK 

of  the    Courty  the    defeadaat  Cha.  Ord.  177.          - 

C  C  2 


Putthig  PUmitlffto  hh  Election. 

t  notice,  (ff)  by  wliich  the  pliuntiff  is  dircct- 
liiu  eight  days  after  notice  of  the  order,  to 
lis  election  in  which  court  he  would  pro- 
and  if  he  elects  to  proceed  in  this  court,  the 
iings  at  law  are  by  that  order  stayed;  but  if 
lintiff  shall  elect  to  proceed  at  law,  or  in 
of  such  election  by  the  time  above  nien- 
his  bill  is  to  be  dismissed  with  costs.  (Ji) 
laintiff  may  also   be  put  to  his  election, 
uing  in  tliis  court,  and  in  a  foreign  coui-t 
(f)    This  order  is  to  be  scr\'ed  on  his  clerk 
t,  and,  according  to  the  words  of  the  order, 
jlectg  to  proceed  here,  an  injunction  issues 
rsc ;    if  at   law,  his  bill  stands  dismissed. 
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for  the  same  matter,  (a)  Indeed^  it  seems,  from 
what  fell  from  Lord  Eldon,  in  Carwick  v. 
Young,  {b)  that  it  is  the  general  rule,  that  the 
plaintiff  is  not  at  liberty  after  an  order  for 
election,  to  proceed,  either  at  law  or  in  equity ; 
bat  the  court,  in  the  particular  circumstances  of 
each  case,  will  give  liberty  to  proceed,  as  those 
circumstances  require.  And  his  Lordship,  in  the 
case  of  Amory  v.  Broderick,(c)  states  his  opinion 
to  be,  that  an  injunction  to  stay  proceedings 
during  the  reference,  ought  to  be  inserted^  as  a 
matter  of  course.  But  where,  the  plaintiff  having 
before  the  order  was  drawn  up  proceeded  at  law^ 
the  defendant  had  applied  to  the  court  of  law,  and 
obtained  time  upon  terms,  it  was  held  that  he,  the 
defendant,  had  waived  the  benefit  of  the  order,  and 
was  bound  by  the  intermediate  proceedings,  (r/) 
If  the  defendant  pleads  to  the  bill,  although  he 
accompanies  his  plea  with  an  answer,  he  is  not 
entitled  to  put  the  plaintiff  to  elect,  because  for 
this  purpose  the  plea  is  not  an  answer,  and  he 
must  first  answer  before  he  is  entitled  to  the 
order,  (e)    So,  if  an  answer  is  put  in,  to  which 


(a)  Hcathcote  v.  Hulme,  1  (d)  Amory  v.  Broderick,  Jac. 
Jac.  and  Walk.  129.                      530. 

(b)  2  Swanst.  243.  {e)   Fisher  v.  Mee,  3  Mer. 

(c)  Jacob,  530  and  532.  45;  Vaughan  v. Webb,  Moseley, 

210. 
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ons  are  taken,  the  plaintiff  cannot  be  put 
election  til!  tlicy  me  answered,  (a) 

after  the  expiration  of  tbe  eight  days  from 
rvicc  of  the  order  to  elect,  the  pliiintilf 
,  on  a  motion  of  course,  move    for  leave 

exceptions  niiiw  pro  tunc;  but  ought  to 
n  special  application  for  that  purpose,  and 

order  to  suspend  the  election,  until  the 
ions  arc  answered,  {b)                                      ' 

ifendant  cannot  by  motion  obtain  an  order 
erence    to  a  Master,  to  sec  whether  two 
in    this   court   are   brought   for   the    same 
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The  order  for  an  election  prevents  the  plaintiff 
only  from  proceeding  in  both  courts  at  the  same 
time ;  the  plaintiff,  therefore,  may,  if  he  fails  at 
law,  bring  a  new  bill  for  the  same  matter,  (a) 
And  if  the  plaintiff's  bill  is  dismissed  at  the  hear^ 
-ing,  he  is  at  liberty  to  proceed  at  law ;  for  the  in* 
Junction,  for  stay  of  proceedings  at  law,  is  gone 
by  dismission,  (b)  But,  in  order  to  prevent  this, 
the  defendant  ought  to  file  a  cross  l^ill  for  a  per- 
petual injunction  at  law;  and  then,  though  the 
plaintiff's  original  bill  be  dismissed,  yet  the  de- 
fendant may  have  a  decree  against  him  upon  his 
cross  bilL(r) 

.  Under  particular  circumstances,  the  plaintiff 
will  be  permitted,  instead  of  making  a  general 
election,  to  make  a  special  election,  to  proceed 
for  part  here,  and  part  at  law ;  (d)  in  which  case, 
with  regard  to  what  the  plaintiff  in  equity  elects 
to  proceed  in  at  law^  his  bill  will  be  dismissed, 
with  costs,  (e) 

If  the  order  putting  the  plaintiff,  suing  here  and 
at  law,  to  his  election,  is  supposed  to  have  been 
ohtmned  upon  false  suggestion,  the  matters  being 


(o)  Plymouth  v.  Bladon,  2  (rf)  Joyce  v.  Barker,  1  Dick. 

Vera.  32.  182  ;  see  Baker  v.  Diimaresque, 

(6)  Gilb.  For.  Rom.  201.  1  Atk.  119. 

(c)  Ibid.  201  and  222.  (c)  Anon.  3.  P.  W.  90. 
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t,   the  proper   tiiodc  is    to    move    to  dis- 
tliat  order;  and  if,  upon  that  application, 
ly  appears,  that  the  suits  are  not  for  the 
lattei",  the  court  will  not  refer  it  to  the 
,  but  at  once  discharge  the  order ;  (a)  but 
)urt  has  any  difficulty  in  determining,  wlic- 
;y  are  for  the  same  matter  or  not,  then  a 
ic  is  directed  to  the  Muster  to  ascertain 
nt.(i) 

tei-  a  decree  to  account,  the  plaintiff  sues 
'iidant  at  law,  the  defendant  is  not  imdcr 
.'ssity  of  moving  the  court  that  the  plain- 
be  put  to  Iiis  election,  but,  at  once,  may 
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PROCEEDINGS  PREPARATORY  TO,  AND  THE   MODE   OF, 

EXAMINING    WITNESSES. 

Replication  and  Rejoinder:  Commission  to  Examine  Wit* 
nesses :  Examination  of  them :  Publication  of  their  Tes* 
timoHy. 


SECTION   U 


Replication  and  Rejoinder. 

If  the  answer  is  sufficient,  and  simply  admits 
the  case  stated  in  the  plaintifTs  bill  to  be  true,  or 
enough  of  it  to  entitle  the  plaintiff  to  a  decree, 
without  introducing  any  new  material  matter,  in 
bar  of  the  plaintifFs  equity,  the  plaintiff  may  set 
down  the  cause  to  be  heard  on  bill  and  answer, 
without  replying  to  the  latter ;  in  which  case  the 
answer  is  taken  to  be  true. ((7)  But  if  the  plaintiff 
be  an  infant,  his  not  replying  will  not  relieve  the 
defendant  from  the  necessity  of  proving  the  facts 

(a)  Note.  By  the    64th    of     Cha.  Orders,  '29,  if  a  liearing 
Lord  Bacon*8  Orders,    Beam,     be  prayed  upon  bill  and  an- 


Replication  and  Rejoinder. 

11  tlic  answer.  ((/)    Lord  Eltloii,  in  tlie  case 
dell  V.  Tatlock,(i)   observes,  that  it  liad 
gucd  that,  in  the  case  of  an  infant  plaintitf, 
nust  be  a  replication!  but  he  could  not 
t  laid  down  in  any  book  of  practice. 

e  defendant  denies,  oi-  does  not  admit  the 
f  the  plaintiffs  ease ;  or,  admitting  it,  in- 
on  new  facts;  -which,  if  true,  would  pre- 
e  plaintiff  fi'om  succeeding,  he  must  then 

a  replication  to  the  defendant's  answer, 
ncrcly  insists,  generftUy,  that  the  allcga- 

the  bill  are  true,  and  denies  those  in  the 
to  be  so  ;  and  the  defendant  is  then  put  to 
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nemlly;  that  is/ if  be  denies,  by  his  answer^  that 
he  claims  any  right  or  interest  in  any  of  the  mat- 
ters in  dispute;  or  demurs,  or  pleads,  to  the  whole 
bill,  [in  the  latter  case,  the  plaintiff,  not  disputhig 
the  fact  contained  in  the  plea,]  the  plaintiff  is  not 
to  reply;  if  he  does,  and  serves  the  defendant 
irith  a  subpesna  to  rejoin,  the  defendant  may  have 
coats  for  this  vexation ;  {a)  but  otherwise,  where 
the  cBsclairaer  is  to  part,  and  the  answer  is  as  to 
the  other  part,  (i) 

Formerly,  if  the  defendant,  by  his  plea  or  an-* 
awer,  offered  new  matter,  the  plaintiff  replied 
specially,  which  was  frequently  attended  with 
great  prolixity  of  pleading;  and,  consequently^ 
with  considerable  expense  and  delay ;  for  wliich 
reasons  special  replications  are  now  very  properly 
laid  aside ;  and  the  plaintiff,  if  he  thinks,  from  the 
new  matter  introduced  by  the  answer^  the  frame 
of  his  bill  is  not  properly  adapted  to  his  case^ 
amends  his  bill,  and  renders  it  so.  Where  there 
IS  a  supplemental  bill,  and  it  merely  introduces 
supplemental  matter,  to  sustain  the  relief  sought 
by  tlie  plaintiff,  from  the  same  defendant,  by  the 
original  bill^  it  is  not  a  supplemental  suit;  and  there 

(o)  Harr.  Cha.  Pract.  1808.         (Jb)  Williams  v.  Longfellow, 
p,.  338-    Wy.  PracU  Reg.  374.     3  Att  681. 
Williams  v.  Longfellow,  3  Atk« 
581.  .  '      . 


Heplicaliofi  and  licjoirider. 

ply  one  record  and  one  cause  to  be  set  down; 
I,  therefore,  only  one  replication  is  necessary  .(o) 


J  have  before  seen  in  what  cases,  (b)  by  tlie 
Ji  of  the  General  Orders  of  1828,  the  pluiiitift"s 
Es  liable  to  be  dismissed  for  want  of  prosecution, 
?  does  not  file  his  replication.  But  if  it  is  not 
hissed,  the  plaintiff  may  still  file  his  replication ; 
Ihc  has  been  allowed  to  do  this,  even  after  he  has 
light  his  cause  to  a  hearing  on  bill  and  answer  ; 
1  though  it  appeared  that  the  bill  ought  to  be 
lissed  for  want  of  sufficient  matter,  confessed 
lie  answer,  on  payment  of  the  costs  of  the  day, 
otherwise  the 
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after  a  decree,  give  leave  to  plaintiff  to  file  repli- 
cation ;ie^/ic  jt^ro  tunc. (a) 

The  replication,  of  which  we  have  been  speak*- 
ing,  need  not  be  signed  by  counsel.  It  is  en- 
grossed on  parchment,  and  marked  near  the  top 
with  the  time  when  filed,  and  subscribed  near  the 
bottom,  on  the  left  side,  with  the  surname  of  the 
clerk  in  court  who  filed  it;  and  also  the  term 
when  the  bill  was  filed,  with  the  surname  of  the 
defendant's  six  clerk.  The  clerk  in  court  then 
enters  it  in  his  cause  book,  and  files  it  with  Iiis 
six  clerk,  giving  notice  to  the  defendants  clerk  in 
court  of  what  he  has  done.  But  the  plaintiff  is  at 
liberty,  if  he  has  not  undertaken  to  speed  his 
cause,  to  withdraw  his  replication,  upon  twenty 
shillings  costs,  as  of  course,  (b)  He  cannot  do 
this  after  witnesses  are  examined. (c) 

The  next  step  after  replication  is  a  rejoinder,  by 
which  the  defendant  traverses  the  plaiutiff*s  repli- 
cation, and  asseits  the  truth  and  sufficiency  of  his 
own  answer.  However,  now  a  rejoinder  is  never 
actually  filed.  But  the  plaintiff  obtains,  of  course^ 
an  order  for  a  subpopna,  returnable  immediately 
against  the  defendant,  requiring  him  to  appear  to 

(a)  Rodney  v.  Hare,    Moe.      v.  Phipps,  3  Ves.  and  B.  19 ; 

296.  Pott.  V.  Reynolds,  3  Atk.  566. 

{b)  Lord  and  Lady  Perceval         (c)  Gordon    v.    Gordon,    3 

Swanst.  420. 
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nless  he  'will  apjiear  gratis;  and  it  is  part 
dcr,  that  service  of  the  stibpana,  on  the 
it's  clerk  in  couit,  shouhi  be  deemed  good 
But,  by  the  20th  order  of  tlie  General 
if  18'28,  service  on  the  clerk  in  court  of 
aua  to  rejoin,  &c.,  shall  be  deemed  good 

laiiitiff,  in  a  bill  of  inteqileader,  is  bound 
:ute  the  suit,  so  far  as  to  sue  out  asubpa-na, 
1,   in  order  that  the  defendants  may  ex- 
itnesses.(a)     But  if  the  plaintifl'  in  such  & 
nst  two  personSj  one  within,  and  the  other 
the  jurisdiction  ofthc  court,  cannot,  within 
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and  a  trial  at  law  has  been  directed^  tp  8€fttle  the 
right  between  the  defenduntSi  this  puts  an  end  to 
jthe  suit,  as  to  the  plaintiff;  so  that,  if  he  after^ 
wards  dies,  the  cause  shdl  still  proceed,  and  there 
needs  no  revivor,  each  defendant  being  in  the  na- 
ture of  a  plaintiff,  {a) 

The  object  of  the  subp(ena  to  rejoin  is  merely  to 
put  the  cause  completely  in  issue  between  the  par- 
ties. For,  immediately  after  the  return  of  this 
process,  and  service  on  the  defendant,  or  his  clerk 
in  court,  or  after  the  defendant  has  appeared  to 
rejoin,  gratis^  the  parties  may  proceed  to  examine 
their  witnesses. 

But>  in  a  suit  to  perpetuate  testimony,  the 
plmntiff  was  permitted  to  examine  his  witnesses, 
although  no  answer  was  come  in,  the  defendant 
histving  stood  out  all  process  of  contempt,  whereby 
the  plaintiff  was  prevented  from  suing  out  a  sub^ 
p(ena  to  rejoin,  (b)  Care  must  be  taken  that  the 
replication  be  filed  before  the  issuing  of  the  sub^ 
pcenay  or  at  least  before  the  return  of  it,  for  other- 
wise, the  defendant  finding  no  replication  filed  be-% 
fore  the  return  of  the  subpoena,  shall  have  the  ordi- 
nary costs  taxed,  (r)  The  court  will  permit  the 
defendant  to  withdraw  the  rejoinder,  and  to  re- 

^  (a)  Anon.  1  Vern.  351.  (c)  Beam.  Cha.  Ord.  109 ;  1 

(6)   Coveney    v.   TVthill,    1      Turn.  Pract.  118. 
Dick.  355.     » 
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'e  novo,  if  it  is  essential  to  the  justice  of  liis 
id   that  he  should  be  allowed  to  dispute  a 
I  fact,  and  which,  otherwise,  lie  would  not 
ved  to  dispute,  for  want  of  notice,  («) 
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cause  being  thus  at  issue,  botli  parties 
to  the  examination  of  their    witnesses. 
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■ 

or  within  ten  miles  thereof,  without  special  order 
first  obtained  upon  affidavit,  {a)  But  in  practice, 
it  seems  that  few  or  no  commissions  to  examine 
witnesses,  are  now  executed  within  twenty  miles 
of  London.  (A)  And  it  appears  from  the  recitals 
in  the  Orders  of  3rd  March,  1636,  and  of  the  15th 
October,  1651,  that  the  examiners  have  asserted 
their  right  to  exclude  commissioners  from  that 
distance,  (c)  If  any  commission  is  made  out,  or 
witnesses  examined,  within  the  district  to  which 
the  examiners'  office  extends,  the  depositions 
taken  by  such  commission  will,  upon  complaint, 
be  suppressed,  {d)  And  in  a  case  where  the  com- 
mission was  executed,  and  the  witnesses  exa- 
mined at  a  tavern  in  Chancery  Lane,  the  clerk 
in  court,  who  made  out  the  commission,  was 
committed  for  misbehaviour,  {c) 

By  the  rule  of  the  court,  the  plaintiff  is  first 
entitled  to  sue  out  a  commission  to  examine  wit- 
nesses. (/)  It  is,  upon  his  instance,  made  part  of 
the  above-mentioned  order  for  a  subpoena  to  rejoin, 
that  the  plaintiff  may  be  at  liberty  to  take  out  a 

(a)  Beam.  Cha.  Ord.  58and  (d)  See  Beam.   Cha.    Ord. 

193.     See  also  DOte,  page  95,      193  and  194. 
In  that  work,   and   Gilb.  For.         (e)  Gilb.  For.  Rom.  143. 
Rom.  128.  (/)  Barnesly  v.    Powell,    2 

{b)  Hind,  315.  Dick.  793. 

(c)  See  Beam.  Cha.  Ord.  86, 
121. 

DD 
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lissiou  for  the  examination  of  witnesses,  and 
lie  defendant  should  join,  and  strike  coni- 
)ncrs'    names,  after   notice   thereof,    to    his 
in    coni't,  or  in    default    thereof,    that  tlie 
ili'  may  have  a  commission  to  examine  wit- 
i,  directed  to  his  own  commissioners.    Under 
ommission,  the  defendant  may  examine  /lis 
5se8.     But  if  the  witnesses  for  the  defendant 
iir  distant  from  the  plaintiff's,  or  in  parts 
id  the  seas,  where  the  phiintiff  has  none ; 
the  latter  has  no  witnesses  at  all,  or  neglects 
;  out  a  commission  to  examine,  the  defendant 
ibtain  an  order  for  a  commission  to  examine 
itnesses,  and  have  the  carriage  of  it ;  but  the 
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mtfy  make  use  of  this  duplicate,  and  proceed  to 
eumine  witnesses  by  virtue  of  it.  (a)  Jf  a  eom- 
mifision  be  not  executed  through  the  default  of 
the  party  having  the  carriage  of  it^  he  is  to  pay  the 
easts  of  the  other  side^  and  to  renew  the  commis-^ 
sipn  at  his  own  expense,  (b)  And  if  the  com- 
mission be  executed  by  one  party  only^  aqd  the 
other  party  bring  a  new  commission^  the  latter 
party  shall  pay  the  costs  of  both  sides  thereon  ^ 
unless  the  other  examine  any  other  witnesses  of 
his  own.  (c)  And  the  party  renewing  a  commis- 
sion, is  to  examine  all  his  witnesses  thereon,  by 
the  end  of  the  term  wherein  the  renewed  com- 
mission is  returnable,  (d) 

Previous  to  the  issuing  of  the  commission  for 
either  party,  the  persons  to  whom  it  is  to  be 
directed,  are  chosen  by  the  respective  clerks  in 
court  of  the  parties,  which  is  technically  called 
joining  in  commission,  and  which  is  done  in  the 
following  manner :  first,  he  who  claims,  and  has 
the  carriage  of  the  commission,  having  made 
application  to  the  clerk  in  court  on  the  other  side 
to  join  in  commission,  names  a  comnussioner ; 
then  the  other  does  so  also,  and  so,  alternately, 
till  each  of  them  has  named  four,  which  the 

(a)  Harr.  Cha.  Pract.  245 ;  (c)  Beam.  Cha.  Ord.  72,  and 
GDb.  For.  Rom.  127.  192. 

(6)   Beam.  Cha,  Ord.  72,        (d)  Ibid.  79,  apd  193. 
191, 192. 

D  D  2 
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ve  clerks  in  court  enter  in  their  cause- 
ind  after  each  has  cousulted  his  client  in 
itry,  each  strikes  two  of  the  four  names 
nanner :  first,  he  that  has  the  can'iage  of 
imission  strikes  out  one  of  those  who  were 
by  the  other  party,  and  the  other  strikes 
of  those  who  were  named  by  the  opposite 
then  each  strikes  out  one  more,  and  the 
mainnig    are    the    commissioners.     If  a 
dter   having  joined    in  commission  with 
?r  party  who  obtains  it,  refuses  to  strike 
sioncrs'  names,  the  court  will,  on  petition, 
ut  two  of  them,  the  clerk  in  court  of  the 
irty  being  at  liberty  to  strike  out  which 
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sion  to  examine  such  witnesses  may  be  obtained 
upon  an  affidavit,  stating  that  they  are  residing 
abroad^  and  that  they  are  material^  and  that  the 
party  eannot  safely  proceed  to  a  hearing  of  the  cause 
without  tlieir  testimony.  And  this  commission 
will  be  granted^  returnable  without  delay,  pending 
an  injunction^  against  an  action^  without  paying 
the  money  into  court,  {a) 

It  is  proper  here  to  add,  that  if  a  party  wishes 
to  examine  witnesses,  who  arc  abroad,  in  aid  of, 
or  in  defence  to,  a  suit  at  law,  he  must  file  a  bill 
for  the  purpose  of  obtaining  a  commission  for 
the  examination  of  his  witnesses,  unless  the  other 
party  will  consent  to  the  issuing  of  such  a  com- 
mission out  of  the  court  in  which  the  action  is 
brought,  if  brought  for  the  examination  of  witnes- 
ses de  bene  esse,  and  not  in  perpetiiam  rci  memoriam. 
The  bill  must  state  that  an  action  has  been  actu- 
ally brought;  it  is  not  sufficient  if  the  bill  states  an 
intention  to  bring  an  action.  (Jb)  But  if  the  object 
of  the  bill  be,  to  ascertain  facts,  upon  which,  it 
must  depend  against  whom  the  action  is  to  be 
brought,  as  the  bill  must  necessarily  precede  the 
action,  it  is  sufficient,  if  the  bill  states  the  inten^^ 
tion  to  bring  the  action,  (c)  The  bill  usually 
prays  a  discovery;  and,  if  the  plaintiff  is  a  de- 

(a)  Cock  V.  Donovan,  3  Vcs.  and  Slu.  83.  Sed  vide  Phillips 
and  B.  76.  v.  Carew,  1  P.W,  116. 

(6)  Angel  v.  Angel,  1  Sim.         (c)  Moodamay  ▼.  Morton,  1 

Bro.  C.  C.  469. 
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to  tliG  action  at  law,  also  an  injunction, 
ican  time,  to  restrain  the  proceedings  in 
on.     This  commission  may   be   obtained 
examination  of  witnesses  at  Bencoolen, 
,    [notwithstanding,  under  the  statute  of 
III.  c.  03,  sec.  44,  a  court  of  law,  where 
on  was  brought,  miglit  award  a  commis- 
he  supreme  court  of  Fort  \yilliam,  or  to 
'or's  court  of  Beneoolen,  &e.,  to  take  the 
tion,]  upon  the  ground  tlmt  there  was  no 
court  at  that  settlement,  and  tliat  it  was 
lies  from  Fort  William.  («)    The  plaintitf 
ain  an  order,  upon  motion,  for  a  commis- 
tlic  examination  of  his  witnesses  abroad ;  {h) 
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thel^fore,  entitled  to  a  commission  to  examine  his 
^tnesses  abroad. (a)  The  court  will  not,  in  ana- 
logy to  the  practice  of  courts  of  law.  direct  the 
plaintiff  to  communicate  interrogatories  exhibited 
by  him.  (A)  On  an  application  for  a  commission  to 
examine  witnesses  abroad^  it  is  not  necessary  to 
state  on  what  points  the  intended  examination  is 
material, (c)  or  the  names  of  the  witnesses.(rf)  But  it 
is  stated  in  a  case,  (e)  in  Brown's  Reports,  it  ought 
to  appear  that  the  matter  arose  abroad,  either  by 
affidavit,  or  by  reading  sufficient  out  of  the  answer, 
to  show  the  fact  to  be  so.  But  this  is  not  re- 
quisite, and  the  practice  is  othenvise.  On  an 
application  for  a  commission  to  examine  wit- 
nesses abroad,  for  the  purpose  of  showing  that 
the  legacies  given  by  two  codicils,  were  both 
intended  for  the  legatee,  the  legatee  ought  to 
»wear  that  he  believes  that  the  legacy  in  the 
second  codicil  was  meant  to  be  accumulative.  (/) 
But  the  court  will  not  make  any  order  for  this 
commission,  before  hearing,  where  an  account 
must  be  necessarily  directed  at  the  hearing,  and 

(a)  Sheward  v.  Sheward,  2  (d)  Rougemont  v.  the  Royal 

Ves.  and  B.  116.  Exchange  Assurance  Company, 

(6)    Butler    v.    Bulkeley,   2  7  Ves.  304.     Sed  vide  Oldham 

Swaost.  373.  v.  Carleton^  4  Bro.  C.  C.  88. 

(c)  Oldham  v.  Carleton,  4  (c)  Akers  v.  Chaocey^  2  Bro. 

Bro.  C.  C.  88 ;  Rougemont  v.  C.  C.  273. 

the  Royal  Exchange  Assurance  (/)  Coote  v.  Coote,  1  Bro. 

Company,  7  Ves.  304.  C.  C.  448. 
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I  the  execution  of  such  commission  would 
jsarily  delay  the  account  to  be  directed;  the 
Ir  time  to  apply  for  tliis  commission,  is  after 
(ccount  is  directed ;  and  tlie  court  will  not 
although  tlie  party  consents  to  go  to 
ling  at  the  same  time,  as  if  the  commission 
t  been  granted,  (a) 

i  court  has  refused  to  grant  a  eommissiou  to 
Ine  witnesses  abroad,  in  nid  of  a  defence  to 
Ition,  on  the  ground  of  the  delay  of  tlie  party 
Inade  the  application;  (i)  or  where  it  was  not 
d,  that  the  facts  alleged  as  a  defence,  would 
|tute  a  legal  defence  to  a  legal  demand,  (c) 
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The  court  will  grant  a  commission  to  examine 
witnesses  in  an  enemy's  country,  {a)  If  witnesses 
have  been  examined  abroad  de  bene  esse,  and  a 
foreign  government  has  refused  to  let  a  commis- 
sion be  executed  for  examining  them  in  chiefs  the 
depositions  de  bene  esse  will  be  allowed  to  be 
read,  {b) 

Where,  under  a  commission  to  examine  wit- 
nesses abroad^  the  plaintiff  dies^  but  witnesses  are 
examined  before  notice  of  plaintiff's  death,  the 
examination  is  regular,  (c) 

In  the  commission,  the  order  usually  directs, 
that  the  adverse  party's  clerk  in  court,  in  a 
limited  time,  is  to  join  and  strike  commission- 
ers'  names,  and  to  name  an  agent,  resident  in 
the  place,  where  the  commission  is  to  be  exe- 
cuted, to  whom  notice  of  the  execution  of  the 
commission  is  to  be  given ;  and  that  service  of 
such  notice  on  the  agent  to  be  good  service,  or, 
in  default  of  joining  in  commission,  or  naming  an 
agent,  the  commission  to  issue  e^v-parte ;  (d)  and 
it  may  be  made  part  of  the  commission,  that  the 
conunissioners    be    authorised  to  swear  one  or 

(a)  Cahill   v.  Shepherd,  12         (c)  Thompson's  case,  3P.W. 

Ves.  335.     Sed  vide 195. 

V.  Romney,  Ambl.  62.  (cQ  Hind,  362. 

{b)    Gasson  v.  Word  worth, 
Ambl.  108. 
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h  in  England^  and  is  taken  out  in  the  vacation, 
Abd  has  not  a  certain  return,  but  only  sipie  dila" 
tiohCf  it  does  not  expire  the  first  day  of  the  fol- 
lowing term,  but  may  be  continued  in  execution 
ttie  whole  of  the  following  term,  till  the  last 
return,  (a)  But  in  case  the  commission  is  to  be 
etecuted  abroad,  there  is  no  certain  time,,  within 
which  it  is  to  be  returnable  ;  but  a  reasonable 
time  is  allowed,  according  to  circumstances.  (6) 
However,  according  to  the  opinion  of  the  Vice 
Chancellor,  in  Wake  v.  Franklin,  the  general  rule 
Is,  that  such  commission  must  be  returnable 
before  the  third  return  of  the  following  term,  (c) 
A  cotnmission  may  be  executed  in  the  afternoon 
of  the  day  on  which  it  is  made  returnable,  (rf) 
Where  the  commission  is  returnable  on  a  day 
certain,  the  court  cannot  extend  the  time,  (e) 

• 

If  the  commission  be  a  joint  commission,  the 
solicitor  for  the  party,  who  has  the  carriage  of 
it,  must  give  fourteen  days*  notice  to  all  the 
defendants  who  join  in  such  commission,  of  the 
time  and  place  for  executing  it;  and  for  that 
purpose,  he  procures  a  notice  in  writing  to  be 
subscribed  by  two  of  his  commissioners,  spccify- 

(a)   BarneBly  ▼.  Powell,   3  (c)  Wako  v.  Franklin^  in  1 

Atk.  593.      See    Harr.   Cha.  Sim.  and  Stu.  97. 

Pract.  1808,  p.  250.     Sed  vide  (rf)  Moreton  v.  Moreton,  1 

Anonymous,  2  Vern.  197.  Dick.  21. 

(6)  Wake  v.  Franklb,  1  Sim.  (c)  HaU  v.  Do  Tastet,  6  Mad. 

and  Stu.  95.  269. 
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;he  title   of  the  cause,  and  appointiog  the 
and  place  of  meeting;    the  lahel  annexed 
e  commission,  mentions  the  names  of  the 
ns  to  wliom  notice  is  to  be  given.     But  if 
2  is  directed  to  be  given  to  a  person  who 
)t  be  found,  an  order  may  be  obtained,  that 
<tei'  should  appoint  time  and  place,  (a)     The 
:iff  is  at  liberty  to  serve  any  two  of  the  de- 
nt's commissioners  with  notice  of  the  exe- 
1  of  the  commission  ;  and  he  is  not  obhged 
■ve  such  two  of  the  defendant's  commission- 
is  the    defendant   shall  choose,  (ft)       In    an 
ilcading  bill,  notice  by  one  of  the  defend- 
who  liad  sued  out  the  commission,  on  the 
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Though  four  commissioners  generally  attend 
to  execute  the  commission^  two  are  sufficient; 
therefore^  in  a  case  where  one  commissioner  met 
on  each  side,  and  the  plaintiff's  commissioner 
went  away  without  doing  any  thing,  whereby 
the  commission  was  lost,  the  court  ordered  the 
plwntUf  to  pay  the  defendant  his  costs,  and 
granted  a  new  commission,  and  the  defendant 
to  have  the  carriage  of  it.  {a)  And  it  is  not 
necessary  that  the  two  commissioners  who  at- 
tend, should  be  named,  one  by  each  party ;  for 
the  attendance  of  the  two  commissioners  named 
by  the  party  who  has  the  carriage  of  the  commis- 
sion, will  be  sufficient ;  they  may  act  in  the  ab- 
sence of  the  other  commissioners  named  by  the 
other  party,  but  the  latter  commissioners  cannot 
act  in  the  absence  of  the  former,  unless  there  is 
a  duplicate  of  the  commission;  in  which  case, 
if  the  commission  is  not  produced  by  the  party 
who  has  the  carriage  of  it,  the  other  party's  com- 
missioners may  proceed  in  executing  the  dupli- 
cate. (J))  But  the  commission,  or  a  duplicate, 
must  be  produced  at  the  time  when  the  witnesses 
are  examined ;  except  in  a  case  where  the  com- 
missioners meet  and  examine,  and  afterwards 
adjourn ;  and  one  of  the  defendant's  commis- 
sioners   takes    away  the  commission,   and    the 

(a)  Harr.  Cha.  Pract.  1808,         (Jb)  Harr.  Cha.  Pract.  1808. 
p.  247;     Gilb.  For.  Rom.  130.       p.  247. 
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tr  coil)  III  issioncrs  meet  at  the  day  appointed, 
examine  witnesses,  and  rL*turn  the  depo- 
j>n8 ;  the  court  will,  in  this  case,  order  such 
lositions  to  remain  scaled  up,  and  a  subpwna 
\s  tecum  to  issue  at^ainst  the  commissioner  who 
K  away  the  commission,  that  he  may  bring 
lauthority,  by  virtue  of  which  the  depositions 
Ic  taken ;  and  in  such  a  case,  it  seems  that  if 
Icommlssioners  had  proper  authority,  the  not 
■ng  the  commission  before  them,  does  not  im- 
bh  the  depositions,  {(t) 

Ihe  commissioners  having  met  according  to 
.  are  to  proceed  to  open  the  commission. 
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not  adjourning  is  considered  as  a  refusal  of  the 
commissioners  to  act  any  further  under  the  com- 
mission, {a)  But  if  the  commission  be  not  opened 
at  the  first  meetings  he  who  has  the  carriage  of 
it  may  execute  it  at  a  subsequent  meeting,  by 
giving  a  new  notice,  although  there  was  no  ad- 
journment. (J))  However,  supposing  it  to  be  by 
his  fault  that  the  commission  was  not  executed, 
the  other  side  may  obtain  an  order  to  stay  pro- 
ceedings till  the  costs  of  the  former  attendance 
.  of  his  commissioners  and  witnesses,  are  paid,  (c) 
3o,  where  a  renewed  commission  is  granted  in 
consequence  of  the  former  one  being  lost  by  the 
neglect  of  the  commissioners  of  the  party  who  had 
the  carriage  of  the  commission,  we  have  seen  that 
that  party  shall  pay  the  other  party  his  costs. 
When  an  adjournment  is  necesssary,  it  is  usual 
to  make  a  memorandum  thereof,  which  the  com- 
ipissioners  ought  to  sign* 


SECTION    III. 

The  Examination  of  Witnesses. 

Tlie  commissioners  and  their  clerk  having  qua-? 
lified  themselves  to  act,  by  talung  the  oaths,  {d) 

(a)  Glib.  For.  Rom.  129.  Rom.  129,  130.    Beam.  Ord. 

(b)  Ibid.  Cha.  72. 

.  (c)  Harr.  Cha.  Pract,  edit.         {d)  It  seems  that  formerly 
of  1808,  p.  248.     Oilb.  For.     the    commisuonen    were    w\ 
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f  are  then  to  examine  the  witnesses  produced 
Ihe  meeting. 


rhe  witnesses  are  examined  upon  written  inter* 
laCorlcs,  prepared  or  perused,  and  signed  by 
Insel  for  that  purpose,  (a)  and  which  were 
liently  annexed  to  the  commission ;    but  are 

fr,  by  consent  of  parties,  deUvercd  to  the  com- 
isioncrs  at  the  opening  of  the  commission.  (6) 
Isc  interrogatories  are  to  be  drawn  only  upon 
■erial  points,  and  not  upon  matters  which  are 
ier  confessed  in  the  pleadings,  or  are  iraperti- 
It  or  needless  to  be  proved,  (c)  And  witnesses 
;  sorted  by  those  who  produce  them,  that 
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to  be  examined  is  then  called  before  the  com- 
missioners^ who  admuiister  the  prescribed  oath  to 
him^  having  previously  caused  all  persons,  but 
themselves  and  their  clerks^  and  the  witness,  to 
quit  the  room  ;  and  if  a  person  named  as  a  com« 
missioner,  refuses  to  qualify,  he  ought  not  to  be 
permitted  to  be  present,  (a)  When  a  Peer  is 
examined  as  a  witness,  he  must  be  on  his  oath,  {b) 
As  to  the  examination  of  a  Quaker  as  a  witness, 
the  reader  is  referred  to  Beam.  Cha.  Ord.  247. 

The  party  suing  out  the  commission,  has  a  right 
to  examine  the  first  witness :  previous  to  the 
examination  of  each  witness,  the  solicitor  for  the 
party  for  whom  he  is  to  be  examined,  prepares 
a  note,  containing  the  name,  rank,  or  occupation  ^ 
age,  and  place  of  abode,  of  the  \vitness,  and  of  the 
several  interrogatories  to  which  he  is  to  be  ex- 
amined. This  note  is  to  be  delivered  to  the  com- 
missioners at  the  same  time  the  witness  is  sent  to 
them  ;  a  similar  note  is  usually  sent  to  the  solici- 
tors for  the  other  parties,  that  they  may  have  the 
witness  cross-examined,  if  they  think  proper.  If 
the  witness  is  to  be  cross-examined,  that  cere- 
mony ought  to  take  place,  immediately  after  he 
has  been  examined  in  chief,  and  without  suflfering 
him  to  go  abroad,  (c) 

(a)  Shaw  v.  Lindsey,  15  Vea.      1  P.  W.  146.    See  Beam.  Cha. 
380.  Ord.  105. 

(6)  Meays  V.  Lord  Stourton,         (c)  Gilb.  For.  Rom.  128. 

BE 
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mode  of  compeUiiig'  the  attendance  of 
ics  to  be  examined,  either  under  a  com- 
!j  or  in  the  examiners'  office,  is  by  a  snb- 
d  tcsli/icamliwi,  to  be  served  personally  on 
ness,(rt)  which  may  be  procured  by  leaving- 
je  for  it  at  the  sirbpopim  office.  Three  'vnt- 
only  can  be  inserted  in  one  subpiena,  and 
i  and  wife  are  considered  as  several  wit- 
{b)  But  this  process  need  not  be  resorted 
e  witness  will  voluntarily  attend  to  beexa^ 
If  he  refuses  to  attend,  and  the  cxamina- 

before  commissioners,  at  the  time  that  he 
d  with  a  subpcena,  he  is  also  served  with  a 
is^igne^b^w^^nor^^h^commis^^^ 

The  Examination  of  Witnesses.  41^ 

examination^  it  may  be  enforced^  by  adding  to 
the  ordinary  writ  of  subpoena  a  clause^  specify- 
ing the  document  or  writing  which  is  wanted^ 
and  requiring  him  to  procure  it.  Under  this  pro- 
cess, the  party  may,  in  court,  object  to  the  pro- 
duction ;  and  if  the  objection  be  overruled,  produc- 
tion is  compelled,  (a)  An  attorney,  a  witness  to  a 
deed,  and  in  possession  of  the  same,  cannot  be 
compelled  to  attend  with  the  deed  at  the  hearing 
of  the  cause,  otherwise  than  by  a  subpoena  duces 
tecum,  {b)  A  solicitor  who  has  been  served  with 
a  subpoena  duces  tecum,  for  the  purpose  of  having  a 
deed  in  his  possession  proved  on  the  behalf  of  the 
plaintiff,  cannot  object  to  the  production  of  the 
deed,  on  the  ground  that  he  had  a  lien  on  it  for 
eosts  due  from  the  defendant;  if  he  does,  the 
court  will  order  him  to  produce  the  deed  at  his 
own  expense,  and  to  pay  all  the  costs  consequent 
on  his  refusal,  (c) 

If  a  will  of  real  estate  is  to  be  proved  in  the 
cause,  the  original  will  must  be  obtained  from 
the  Commons,  or  other  ecclesiastical  court,  for 
which  an  application  must  be  made  at  the 
prerogative  ofl&ce,  if  proved  there;  and  a  clerk 
will  be  directed  to  attend  with  it  at  the  exa- 


(a)  Field    v.    Beaumont,    1  (c)    Brassington  v.  Brassing^ 

Swanst.  209.  ton,  1  Sim.  and  Stu.  466* 

(6)  Busk  y.  Lewis,  6  Mad.  29. 

E  E  2 
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or   before   the    commissioners,  and  will 
back  to  the  prerogative  office,  when  the 
of  its  production  has  been  answered. 

re  a  deed  or  other  document  necessary  to 
need  on  the  part  of  the  plaintiff,  is  admitted 
;fendant's  answer  to  be  in  his  custody  or 
on,  and  he  refuses  to  leave  it   with  the 
;r  to  be  proved  in  the  cause,  the  court,  on 
will  order  the  defendant  to  produce  and 
.  with   the  examiner,  {a)     But  the  court 
;  make  such  order,  unless  the  fact  of  the 
on  of  the  deed  by  the  defendant,  appears 
answer ;    an  affidavit    cannot  be  read    to 
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tion  ;  (a)  upon  a  proper  certificate  of  the  fact  from 
the  commissioners  or  examiner,  as  the  case  may 
be,  an  order  may  be  obtained,  that  the  witness 
should  do  the  act  in  question,  within  a  certain 
iime,  or  stand  committed.  If  the  witness  still 
-continues  contumacious,  another  order  may  be 
obtained  upon  affidavit  made  and  filed,  of  the 
personal  service  of  the  first  order,  and  a  certifi- 
cate from  the  commissioners,  or  examiner,  that 
it  has  not  been  obeyed^  that  the  witness  should 
stand  committed  to  the  Fleet.  The  order  for  the 
commitment  is  delivered  to  the  tipstaff,  or  to  the 
warden  of  the  Fleet,  who  will  obtain  a  warrant 

thereon'  from  the  Lord  Chancellor's  secretary, 
and  will  apprehend  the  witness  upon  the  au- 
thority of  the  warrant ;  and  the  latter  must 
remain  in  the  Fleet,  until  he  not  only  submits 
to  his  duty  as  a  witness,  but  has  paid  the  costs 
incuiTcd  by  his  contempt. 

Commissioners  are  not  bound  to  examine  each 
witness  upon  all  the  interrogatories,  but  they  may 
examine  them  to  those  interrogatories,  or  parts  of 
interrogatories,  only,  to  which  they  were  called 
upon  to  examine;  commissioners  are  not  bound 
to  divest  themselves  entirely  of  all  discretion,  as 
to  what  is  or  is  not  legal  evidence;  and  they 
are  not  obliged  to  take  all  that  is  offered  to  them, 

(a)  Before  the  Vice  Chancellor,  in  Trin.  T.  1815^ 
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,  or  before  the   conimis&ioner'^                o  :a 
back  to  the  prerogative  oP" 
i  of  its  production  has  bee* 

efore  tl»c^ 
■re  a  doed  or  other  f*                    to    be  esc — 
kic-cdontheparf                    lum  the  ob— 
L'feiulant's  ans*                         liich,    togcthei- 
iioOj  and  h'                       ^red    to    the    t«o 
ler  to  be                  "urds  the  cause,  to  copy 
1,  will            ^iTog-atory  as  was  demurred  to, 
it  V          ,,,  disclose  any  part  of  the  dcposi- 
>*          (i.ji  tlie  comiuission  is  to  be  sealed 
.    "!!,(rccf  to  the  six  clerk  in  the  cause.  (A) 
"',' larrcr  is    afterwards   argued  before  the 
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niurrer;(«)  and  the  court  will  direct  a  new 
mission  to  issue  if  necessary.  (A)    A  defend- 
nnot  demur  to  a  bill  but  for  matter  appear- 
he  bill  itself;    but  a  witness  may  demur 
's  (Ichors  the  interrogatory ;  because  he 
^r  way  to  relieve  himself  but  by  de- 
V  witness  demurring,  as  an  attorney, 
icswcr  would  violate  the  confidence  re- 
^a  ill  him  as  such,  must  name  the  party  to 
whom  he  was  attorney,  (rf)     And  a  witness  cannot 
demur  to  interrogatories  for  irrelevancy,  (e)    Tliere 
18  a  case  where  a  motion,  having  been  made  to 
suppress  depositions,  on  the  ground  that  the  wit- 
ness was  a  confidential  attorney  and  solicitor  of  one 
of  the  parties,  the  court  referred  it  to  the  Master^ 
to  inquire,  which  of  the  matters  in  the  depositions 
came  to  the  knowledge  of  the  witness^  as  confi- 
dential attorney  and  solicitor ;  (/)  but  it  seems 
that  this  case  has  not  been  followed,  {g) 

A  commissioner,  if  he  has  not  acted  as  such, 
may  be  examined  as  a  witness ;  but  he  cannot^ 

(a)  Parkhunt  v.  Lowten,  3  {d)  Parkhurat   v.  LowteD,  2 

MmA.  123;    Ibid.    2    Swanst.  Swanst.  194and  201. 

194.  (e)  Ashton  v.  Ashtoo,  1  Vera. 

(6)  Morgan  v.  Shaw,  4  Mad.  165, 

66;    Parkhurst  v.  Lowten,  2  (/)  Sandfert  v.  Remington, 

Bwaost.  194.  2  Ves.  J.  189. 

(c)    Nightingale    v.    Dodd,  (y)  See  Parkhurat  r,  Lowten, 

Hoa.  230.  3  Mad.  121  and  124. 
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ic  has  been  swoni,  and  witnesses  have  been 
icd  before  him  ;  his  having  been  examined 
itness  does  not  prevent  him  from  afterwards 
;  and  executing  the  commission.     So,  if  it 
essary  to  examine  the  clerk  to  the  commis- 
i  a  witness,  he  must  be  examined,  before  he 
rn  as  clerk,  (a) 

r  the  mtnesses  are  examined,  their  depo- 
are  to  be  engrossed  on  parchment  by  the 
and    examined    carefully  with    the    paper 
;  and  the  commissioners  arc  then  to  sub- 
their  names  to  each  skin  of  parchment;  and 
errogatorics  and  depositions  thus  engrossed 
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named  by  the  plaintiff  to  keep ;  and  the  other  part 
thereof  is  delivered  to  one  of  the  commissioners 
named  by  the  defendant ;  or^  which  is  more  usual, 
the  plaintiffs  and  defendant's  commissioners  keep 
the  drafts  of  the  adverse  party's  >vitnes8es.  {a) 

These  precautions  are  necessary,  as  the  court  has 
ordered,  where  the  commission  was  lost,  the  com- 
missioners,  in  whose  custody  the  paper  draft  was, 
to  return  the  same  unopened ;  and  that  the  same 
should  be  delivered  to  the  six  clerk,  unopened, 
and  be  engrossed,  and  that  such  engrossment 
should  be  filed  and  made  use  of  as  the  original  de- 
position might  have  been.(i)  But,  in  a  subse- 
quent case,  where  the  ship,  in  which  the  deposi- 
tions of  witnesses  examined  abroad  were  sent  to 
England,  was  lost  on  the  passage,  the  court  or- 
dered the  commissioners  to  transmit  the  drafts  of 
the  depositions,  and  to  certify  the  circumstances  of 
the  return  of  the  commission,  but  would  not  make 
any  order  for  reading  the  drafts  of  the  depositions, 
on  the  hearing  of  the  cause,  until  after  the  com- 
missioners had  made  their  return  and  certificate,  (c) 

The  commission  is  to  be  delivered  to  the  clerk 
in  court  who  had  the  custody  of  the  commission, 
either  by  the  person  who  received  it  from  the 


(a)  HiDdy  361.  (c)  Bura  v.  Buro,    2    CqXj 

(6)  Jones  v.  Donithome,    1     426. 
Dick.  352. 
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ioners,  and   to   whom  they  are  person- 
eliver  it,  or  by  one  of  the  commissioners, 
irmer  case,  the  person  to  whom  the  corn- 
is  delivered  goes  before  a  Master,  and 
iiat  he  received  tlic  eommission  from  the 
ioners,  and  that  it  lias  not  been  oiiencd  or 
ince  he  received  it.     But  if  the  commis- 
arricd  by  one  of  the  commissioners,  no 
necessary.     And  where  the  commission 
isitions  were  lost  on  the  road,  and  picked 
o  travellers,  on  an  affidavit  that  they  had 
led  or  altered  the  same,  the  depositions 
ered  to  be  received.  (//) 
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the  court  will  direct  the  examiner  to  wait  upon 
the  witness  to  take  his  examination. (a)  The  in- 
terrogatories^ upon  which  the  witnesses  are  in- 
tended to  be  examined,  having  been  properly  en- 
grossed, are  first  to  be  left  with  the  examiners  at 
the  seat  at  the  examiners'  office;  and  this  is 
termed  filing  interrogatories.  Before  the  witness 
is  to  be  examined,  the  name  of  the  clerk  in  court 
of  the  adverse  party,  must  be  delivered  to  the  ex- 
aminer's clerk  ;  (b)  and  the  witness  was  then  pro- 
duced by  the  examiner's  clerk,  at  the  scat  of  the 
adverse  clerk  in  court,  where  the  examiner's  clerk 
ih  to  leave  a  notice,  in  writing,  of  the  name  and 
place  of  residence  of  such  witness,  in  order  to  pre-** 
vent  him  from  being  personated,  and  to  give  an 
opportunity  for  cross-examination,  (c)  But,  by 
the  25th  of  the  General  Orders  of  1828,  no  wit- 
ness, to  be  examined  before  either  of  the  exami- 
ners, for  any  party  in  a  cause,  shall  be  in  future 
produced  at  the  seat  of  the  clerk  in  court  for  the 
opposite  party ;  but  that  a  notice  in  writing,  con- 
taining the  name  and  description  of  the  witness 
be  served  there,  as  heretofore.  And,  by  the  26th 
of  the  General  Orders,  the.  examiner,  who  shall 
take  the  examination  in  chief  of  any  witness,  shall 
be  at  liberty  to  take  his  cross-examination  also. 
The  witness  is  then  sworn  to  the  interrogatories 

(a)  ShakM  v.   the  Duke  of  (c)  Beam.    Cha.  Ord.   185, 

Marlborough,  4  Mad.  463.  262 ;  Harr.  Cha.   Pract.  edit. 

(6)  Cholmondeley  v.    Clin-  ofl808,  p.  26L 
ton,  2Mer,  81. 
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L  Master  in  Chancery,  to  whose  office  he 
iipanied  by  the    examiner's  clerk;  and  ia 
[iminecl  upon  the  filed  intciTogatories  in 
niners'  oftice.     In  the  case  of  Whittuek  v. 
,{a)  the   six   clerks  certified  to  the  Vice 
lor,  that  the  party  examining  a  witness  va 
liners'  office,  is  hound  to  kcej)  him  in  Lon- 
y-eight  hours  after  his  production  at  the 
he  adverse  clerk  in  court,  and  not  forty- 
jrs  after  Uic  examination  is  finished ;  and 
he  cross-interrogatories  ure  left  with  the 
r  within  the  forty-eight  hours,  then  the 
xlucing  !iim  must  keep  liim  in  London 
rass-cxamination  is  finislied.     And  it  was 
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not  to  be  examined  after  the  day  of  publicatioDy 
though  sworn  before,  so  as  a  copy  of  the  rule  be 
delivered  to  the  examiner,  {a)  and  they  are  to  sub- 
scribe their  depositions  before  they  depart  from 
the  examination ;  and  they  are  not  to  be  permit-^ 
ted  to  make  any  alteration  thereof,  after,  without 
leave  of  the  court,  unless  it  be  in  some  circum- 
stances of  time,  or  the  like,  or  for  making  perfect 
of  a  sum,  upon  view  of  any  deed,  &c.,  which  the 
witness  shall  show  to  the  examiner  before  he 
admits  such  alteration  to  be  made,  {b)  The  ex- 
aminer is  not  to  permit  the  witness  to  have  the 
interrogatories,  and  pen  his  own  depositions,  (c) 

If  the  witness  is  confined  in  prison,  within 
twenty  miles  of  London ;  or  is  incapable,  by  sick- 
ness or  infirmity,  of  attending  the  examiners* 
office,  and  is  residing  within  the  same  distance,  he 
is  attended,  at  the  place  of  his  confinement  or 
abode,  by  the  sitting  Master,  and  by  the  examiner, 
and  is  there  sworn  and  examined  in  the  usual 
manner.  Two  days'  notice,  in  writing,  specifying 
the  name  of  the  witness,  and  the  place  where  he 
is  to  be  examined,  ought  to  be  given  to  the  ad- 
verse clerk  in  court,  to  afford  the  other  party  an 
opportunity  of  cross-examining  the  witness ;  and 
the  interrogatories  for  the  examination  of  the 
witnesses  ought  previously  to  be  left  with  the  ex- 

(a)  Beam.  Cha.  Ord.  73  and         (6)  Beam.  Cha.  Ord.  74. 
186.  (c)  Ibid.  187, 
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and  he  apprised  of  the  intended  examinai 

in  happens,  that  a  party  finds  it  necessary 
line  some  witnesses,  in  the  examiners* 
nd  others,  under  a  commission  ;  in  this 

is  not  obliged  to  file  his  whole  set  of 
itories  in  the  examiners'  office,  but  such 
ipplyto  the  examination  of  the  witness  id 
1  And  if,  under  a  eommission,  the  de- 
uxhibits  only  a  part  of  his  interrogatories, 
;s  {inter  ali/i)  the  interrogatory,  which  had 
d  in  the  office,  to  prove  a  will  in  question, 

the  witnesses  to  the  will  appear  under 
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person  whose  duty  it  is  to  examine  the  witness, 
shall  take  down  what  comes  from  him  on  his 
examination^  and  not  permit  the  witness,  on  his 
own  reading  the  interrogatories,  to  set  it  down 
himself,  {a)  nor  take  from  him  a  deposition  already 
prepared,  {b)  But  a  witness  may  be  allowed  to 
use  short  notes,  which  he  brings  with  him  to 
assist  his  memory.  Scandalous  or  impertinent 
answers  are  not  to  be  taken  down,(c)  but  only 
such  as  are  material  to  the  points  interrogated  to. 

After  the  deposition  of  the  witness  is  taken  down, 
and  before  it  is  signed  by  him,  it  must  be  dis* 
tinctly  read  over  to  him,  in  order  that  any  mistake 
made  in  it  may  be  rectified ;'  after  which  it  must 
be  signed  by  him.  Till  then,  the  examination  is 
not  complete  ;  therefore,  if  the  witness  dies  before 
such  signature,  the  depositions  cannot  be  made 
use  of.  (d)  But  it  may  be  read,  notwithstanding 
his  death  before  he  could  be  cross-examined,  (e) 

If  a  party  wishes  to  cross-examine  his  adversary's 
witness  on  a  fact  which  he  is  called  to  prove, 
cross  interrogatories  should  be  prepared  for  that 
purpose,  on  which  the  witness  may  be  examined 
after  his  examination  in  chief.  Indeed,  it  is  ad- 
visable (although,  perhaps,  such  is  not  the  modem 

(a)  Beam.  Cha.  Ord.  187.  (d)  Copeland  v.  Stanton,  1 

(b)  Sbaw  V.  Undiey,  1 5  Ves.     P.  W.  4 1 4. 

380.  (e)  O'Callaghan  v.  Murphy, 

(c)  Anonymous,  2  P.W.  405.     2  Sch.  and  Lef.  158. 
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)  to  introduce  a  general  question,  or  inter- 
Yy  to  be  applied  to  eaeh  witness  on  the 
de,  whether  he  was  or  was  not  interested 
vent  of  the  suit:    it  seems  that  such  was 
:ient   form  of  interrogatories,  (a)      There 
a  cross-examination  as  to  the  execution  of 
(b)  and  an  objection  as  to  the  competency 
ness,  from  interest,  is  not  waived  by  cross- 
itioii,  if  the  party  who  cross-examines  him, 
aware  of  the  objectiou  at  the  time,  (c) 

proper  here  to  point  out  the  steps  winch 
taken  in  a  case  of  irregularity,  in  the  mode 
ining-  witnesses.     If,  after  the  depositions 

The  Examination  of  Witnesses.  433 

had  been  referred  for  impertinence,  and  the  Master 
had  reported  them  impertinent,  and  the  witness 
took  exceptions.  Lord  Hardwicke  ordered  it  to 
stand  over  till  the  hearing,  being  doubtful  whether 
a  deposition  could  be  referred  for  impertinence 
only.  But  depositions  may  be  referred  for  scandal 
and  impertinence,  {a)  If  the  interrogatories  are 
found  to  be  leading,  or  scandalous  and  imperti* 
nent,  the  court  will  order  the  depositions  taken 
upon  them  to  be  suppressed ;  but  where  that  was 
done  on  account  of  the  interrogatory  being  lead- 
ing, the  court,  being  satisfied  that  the  interroga- 
tory in  question  was  not  framed  with  any  im- 
proper design,  has  permitted,  in  order  to  prevent 
the  loss  of  material  evidence,  the  witness  to  be 
re-examined  upon  new  interrogatories,  to  be 
settled  by  the  Master.  (6)  In  like  manner,  if 
the  Master  certifies  the  depositions  to  be  scandal- 
ous and  impertinent,  the  court  will  order  them  to 
be  suppressed,  although  the  interrogatories  were 
rightly  framed,  (c)  But  the  witness  will  not  be 
ordered  to  pay  the  costs,  it  being  the  commis- 
sioners' fault,  that  they  took  down  such  depo- 
sitions, {d)  It  is  not  considered  as  a  species  of 
impertinence,  that  many  witnesses  are  examined 

(a)  Cooks  V.  Worthington,  2  (c)  Cooka  v.  Worthington,  2 

Atk.  234  and  235.  Atk.  234  and  235. 

{h)    1  Eq.    Ca.   Abr.   232;  {d)    Anonymous,   2   P.  W. 

Lord  Aruudell  v.  Pitt,  Ambl.  405. 
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same  fact,  provided  the  fact  be  in  issue; 

a  defendant  had  charged  himself,  by  his 
r,  to  the  full  amount  sought  b)'  tlie  bill,  or  if 
lit  were  closed  as  to  any  particular  fact,  by  a 
ry  admission  of  the  defendant,  depositions 

this  point  would  be  foreign  and  imper- 
;.  {</)  Depositions  will  be  suppressed,  if  they 
iken  already  prepared ;  (i)  as  if  the  depo- 

is  taken  from  a  witness,  using,  during  the 
nation,  full  minutes  in  writing,  which  she 
have  been  originally  her  own,  put  into 
)d  by  the  attorney,  and  so  copied,  with  some 
;tions,  by  herself ;  (t)  or  if  the  comniis- 
s  talte  down  depositions  different  from  what 
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c^erk  of  the  name  of  the  clerk  in  court  of  the 
adverse  party,  {a)  or  any  other  irregularity  be 
committed  before  taken  notice  of,  or  the  depo- 
sitions be  returned  so  badly  written^  as  that  they 
ar^  not  legible,  (b)  But  such  suppression  will 
h^  made,  without  prejudice  to  the  witness  being 
again  examined,  (c)  When  a  re-examination  is 
thus  permitted,  witnesses  having  been  cross-exa- 
mined as  well  as  examined  in  chief  by  the  party 
who  had  the  order  for  re-examination,  the  cross- 
examination,  as  well  as  the  examination  in  chief, 
ought  to  be  repeated,  (d)  And  where  depositions 
have  been  suppressed,  for  want  of  notice,  until 
after  publication,  and  the  omission  has  been 
accounted  for,  an  option  has  been  given  to  ex- 
amine the  same  witnesses,  or  to  allow  the  depo- 
sitions to  stand,  with  liberty  for  either  side  to 
eioss-examine  witnesses,  and  to  examine  others.(e) 
And  if  a  party*s  witness,  before  he  is  cross-exa« 
mined5  secrets  himself,  his  depositions  will  be  sup- 
pressed, unless  such  party  procures  him  to  attend 
within  a  given  time.(/)  Where  a  commission  to 
examine  witnesses  abroad  had  been  executed  and 

(a)  Marquis  Cholmondeley  v.  (rf)  Peny  v.  Silvester,  Jacob) 

CUnton,  2  Mer.  81.  83. 

(6)    Gilb.  For.  Rom.    148,  (e)  Cholmondeley  v.  Clinton, 

149,  and  150.  2  Mer.  81. 

(c)   Vide  Shaw  v.  Lindsey,  (/)  Howerday  v.  Collet,  1 

lo  Vee.  380 ;  Marquis  Choi-  Dick.  288. 
mondeley  r.  Clinton,  2  Mer.  81. 

F  P  2 
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j,  the  defendant  not  being  prepared  with 
:atories  to  cross-examine,  a  new  eommis- 
13   granted    for  that  purjiosc,    vipon   the 
nt  stating  whom  he  wished,  and  tinder- 
cross-examine  ;  the  court,  however,  re- 
0   suppress   the  plaintiff's  depositions.  («) 
■rk   in    court  indorses  on  the  suppressed 
ODS    "  suppressed."  (i)       But    where    the 
ons  are  suppressed,  that  does  not  go  the 
jf  preventing  tlie  court  directing  hereafter 
depositions  may  he  ojiened,  if  necessity 
■equire,  that  the  rule  should  he  dispensed 
) 
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the  interrogatory  and  depositions,  the  eourt  will 
order  that  the  commissioners  be  at  liberty  to 
correct  the  error  in  the  title  of  the  several  sets 
of  interrogatories  exhibited  under  the  commis- 
sion, and  that  the  examiner  be  at  liberty  to  make 
the  same  alterations  in  the  title  of  the  interroga- 
tories filed  in  his  oftice,  and  that  commissioners 
and  examiner  be  at  liberty  to  correct  the  mistake 
in  the  depositions,  and  to  reswear  such  witnesses 
examined  as  should  be  willing  to  be  resworn,  to  the 
truth  of  the  depositions  so  altered.(/i) 

There  is  no  order,  prohibiting  witnesses  from 
communicating  their  testimony,  {b)  It  is,  how- 
ever, thought  important  to  prevent  these  commu- 
nications between  witnesses  and  parties,  (c)  But 
the  court  will  not  suppress  the  depositions  of 
witnesses  examined  for  the  defendant,  after 
conversation  by  him  with  one  of  the  plaintiff's 
witnesses,  on  the  subject  of  his  testimony ; 
the  conversation  not  having  been  communi- 
cated to  his  solicitor,  before  the  interroga- 
tories of  defendant  had  been  prepared,  {d)  An 
irregularity  in  the  mode  of  examining  witnesses 
may  be  communicated  to  the  court  by  any  of 
the  commissioners,   by  certificate,  without  afii- 

(a)    Cuny    v.     Bowyer,     3  (c)  Broughton  v.  Pierrepoint, 

Swanst.  367.  3  Swranst.  55^, 

{h)  Broughton  v.  Pierrepoint,  (d)  Ibid.  650. 
3  Swanst.  552. 
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nit  if  the  complaint  is  made  bjr  the  party 
it  must  be  stated  upon  afBdavit.((T) 

e  depositions  are  offered  in  evidence,  in  a 
law,  they  may  be  read,  notwithstanding 
rrogatories  on  which  they  are  taken  are 
;  the  other  side  ought  to  have  applied  to 
•t  in  which  they  were  taken,  to  have  them 
ied,  on  that  account,  {b) 

Avituess  is   to   be    examined,   who   is   a 
r,  and  who  does  not  understand  English, 
;r  is    obtained,     that   the   interrogatories 
le  interpreted  to  him  by  a  person  to  be 
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that  in  a  commission  to  examine  witnesses  abroad, 
power  is  usually  given  to  the  commissioners  to 
swear  an  interpreter,  well  and  truly  to  interpret 
the  oath  and  interrogatories,  which  should  be 
administered  and  exhibited  by  either  party  to 
examine  witnesses,  out  of  the  English  language 
into  the  language  of  the  witness,  and  also  to 
interpret  their  depositions  to  the  said  interroga- 
tory ;  under  such  a  commission,  although  it  ap- 
pears by  the  return,  that  the  depositions,  in  the 
first  instance,  were  reduced  into  writing  in  the 
foreign  language,  and  translated  by  the  interpreter 
into  the  English  language,  within  an  interval  of 
six  weeks,  yet  the  commission  will  be  considered 
as  well  executed,  by  the  commissioners  returning 
the  depositions,  so  translated  into  the  English 
hmguage.  (a)  If  the  depositions  are  taken 
down  in  the  language  of  the  witness,  they  are 
afterwards  translated  out  of  that  language  into 
tbe  English  language,  by  a  person  likewise  ap- 
pointed by  the  court  for  such  purpose,  who  is 
sworn  to  the  truth  of  his  translation.  But  the 
court  will  not  make  an  order,  that  the  record  of 
the  depositions  shall  be  delivered  out  of  the  office, 
in  order  that  they  may  be  translated,  (jk)  The 
translation,  after  the  truth  of  it  has  been  sworn  to, 
is  annexed  to  the  record,  and  an  office  copy  made 
of  it,  which  will  be  permitted  to  be  read  at  the 

(a)  Atkins  v.  Palmer,  4  Barnw.        (6)  Fauquier  v,  Tynte,  7  Ves. 
and  Alder.  377.  292. 
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,  an  order  for  tliat  purpose  having  been 
>\y  obtained,  which  is  usually  applied  for 
aine  time  that  the  application  is  made  for 
nntiueut  of  a  person  to  translate  the  dcpo- 

matcrial  here  to  observe,  that  in  equity, 
crtain  restrictions,  a  plaintiff  may  examine 
daiit.(rt)     But  he  cannot  afterwards  have 
c  against  him,  in  the  matters  as  to  which 
examined  ;  but  the  pkiiitiff  may  have  a 
on  other  matters,  to  which  he  was  not 
;d.  (i)     Jf,  from    the  nature  of  the  ease, 
enrlant,  in  the  first  case,   would  be  pri~ 
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out  consent  of  defendant^  by  motion,  strike  the 
name  of  a  co-plaiDtiff,  whom  he  wishes  to  ex- 
amine,  out  of  the   bill^  on  giving  security  for 
costs,  (a)    And  the  rule  as  to  costs,  applies  to 
the   case  of  a  next  friend,  struck  out  as  a  co- 
plaintiff,  (d)     Neither  can  a  defendant  examine 
an  involuntary  plaintiff,  (c)      But  if  the  plaintiff 
consents  to  be  examined  by  the  defendant,  the 
court  will  make  an  order  for  his  examination,  {d) 
leaving  the  question,  whether  his  deposition  can 
be  read,  to  be  decided  at  the  hearing,  (e)    And  a 
defendant  may   examine  a  prochein  amy  of  an 
infant  plaintiff.  (/)     But  if  such  person  is  wanted 
as  a  witness  by  the  plaintiff,  we  have  seen  that  the 
name  of  the  prochein  amy  must  be  struck  out  of  the 
bill,  and  the  name  of  some  other  responsible  person 
substituted,  {g)    Before  a  party  can  be  examined 
as  a  witness,  an  order  must  be  obtained  for  that 
purpose,  and  produced  at  his  examination  ;  but  if 
both  sides  examine  a  witness  without  an  order,  it  is 
well ;  for  each  hath  allowed  thereby  him  to  be  a 
good  witness,  {h)     If  a  person  who  has  been  exa- 
mined as  a  witness  for  the  plaintiff,  be  afterwards 

(a)  Lloyd  v.  Makean,  6  Yes.  (rf)  Whately    v.    Smith,    2 

145.  Dick.  650. 

(6)  WUts  T.   CampbeU,    12  (e)  Walker  v.  Wingfield,  15 

Vcs.493.  Ves.  178. 

(c)  Bird  V.  Owen,  Mos.  31 2.  (/)  Bird  v.  Owen,  Mw.  312. 

Whately  v.  Smith,  2  Dick.  650.  (y)  Mitf.  26. 

Sed  Tide  Armiter  t.  Swanton,  (h)  Wy.Pract.Rcg.  419. 
Ambl.  393.     Troiighton  v.  Ges- 
ley,  1  Dick.  382. 
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defendant,  and  is  not  interested  in  the  suit, 
!ence  may  be  read ;  and  there  is  no  occa- 
■  an  order;  as  he  M'as  not  a  partj'  at  the 
bis  examination  ;  nor  could  it  then  be 
that  he  n-ould  become   a  party   after- 

3rdei'  is  of  eourse,  before  a  decree ;  but 
ecree,  a  special  ground  must  be  made  for 
but  all  these   orders   arc   made   upon   a 
on,  that  the  pnrfcy  is  not  concerned  in 
interest,  in  the  matters  in  question ;  and 
granted  without  a  clause,  saving  just 
ns  to  the  other  side,  (c)      But  an    order 
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diiced  at  the  execution  of  the  commission,  or  at 
the  examiner's  office,  where  the  party  attends  to 
be  examined.  But  if  the  defendant's  answer 
has  been  reph'ed  to,  the  plaintifif  cannot  obtain 
this  order,  without  first  withdrawing  the  repli- 
cation, {a) 

After  a  party  has  examined  witnesses  upon 
interrogatories,  it  frequently  becomes  necessary 
for  him  to  examine  other  witnesses,  on  fresh 
hiterrogatories.  Interrogatories  for.  such  purpose 
diay  be  exhibited ;  {b)  if  the  examination  has  been 
in  the  examiner's  office,  no  order  is  necessary,  (c) 
unless  publication  has  passed;  in  such  case,  an 
order  is  requisite,  and  also  an  affidavit,  by  the 
party,  his  clerk,  and  solicitor,  denying  their  re- 
spective knowledge  of  the  former  depositions,  {d) 
But  if  the  examination  be  before  commissioners^ 
no  interrogatories  can  be  exhibited  without  an 
order,  (e)  However,  where  the  cause  is  not  set 
down,  and  the  fact  to  be  proved  is  only  a  title 
by  representation,  the  court  will  allow  a  new 
commission  for  the  examination  of  further  wit- 
nesses. (/) 

(a)  Winter  v.  Kent,  2  Dick.  1    Eq.   Ca.  Abr.  233.      Harr. 

595.    2  Fowl.  100.  Cba.  Pract  1808,  p.  273. 

{b)  Lewis  V.  Owen,  1  Dick.  6.  (d)  Anonymous,  1  Vem.253» 

(c)  Beam.  Ord.  Cha.  96  and  (e)  Harr.  Cha.  Pract.  1808, 

123^    Andrews  v.  Brown,  Pre.  p.  273. 

Cha.  385  and  386.  Anonymous,  (/)   Cutler   ▼•  Cfemen,   6 

Mad.  253. 
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gh  it  is  usual  in  country  causes,  to  de- 
e  interrogatories,  and  the  cvoss-interro- 
1  to  the  coniraissiouers,  at  the  time  that 
iimission  is  opened,  yet  it  is  the  practice 
ily  the  commissioners  from  time  to  time 
errogatorles  for  the  examination  or  eross- 
ition  of  witnesses  until  the  commissioners 
ivc  closed    the  commission,  (o)     Thus,  a 
'ho  had  omitted  to  cross-examine  a  wit- 
idcr  a  commission,  at  the  period  when  his 
itiou  was  finished,  was  allowed  to  exhibit 
;atories  for  that  purpose,  on  a  subsequent 
but  after  the  commission  has  been  closed, 
commission  is  necessary,  if  witnesses  are 
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the  re-examination  of  a  witness,  in  order,  upon 
looking  into  papers  which,  in  consequence  of  a 
mistake,  as  to  the  time  of  his  examination,  he  had 
omitted  to  do,  he  might  answer  more  fully  and 
precisely,  (a)  But  in  subsequent  cases,  the  court 
has  refused  to  permit  the  re-examination  of  a 
witness  for  the  purpose  of  explaining  or  correct* 
ing,  or  adding  to,  his  former  evidence,  {b) 

And  it  is  proper  to  observe,  that  if  one  party 
has  examined  witnesses  under  a  commission,  in 
which  the  other  party  did  not  examine  wit- 
nesses, the  latter  party  may,  before  publication 
has  passed,  of  course  obtain  an  order  for  a  com- 
mission to  examine  his  witnesses  ;  and  even  after 
publication,  he  may  obtain  a  similar  order,  or  that 
he  may  examine  at  the  examiner's  office,  upon 
affidavit  by  the  party,  his  clerk  in  court,  and 
solicitor,  that  neither  of  them  is  apprised  of  the 
contents  of  the  depositions  taken  in  the  cause. 
Where  a  joint  commission  had  issued,  and  the 
defendant  had  commissioners  present  when  it  was 
executed,  but  had  not  interrogatories,  the  court 
refused  the  defendant  a  new  commission,  al- 
though the  party  made  an  affidavit  that  he  had 
not  seen,  nor  knew,  the  contents  of  the  depo- 
sitions, (c)     But  in  another  case,  the  court  grant- 

(a)  Kirk  v.  Kirk,    13  Ves.  Birch,    5    Mad.    m.      Ashee 

280.  Y.  Shipley,  5  Mad.  467;  and 

(6)  Lord    Abergavenny     v.  see  Beam.  Cba.  Ord.  74. 
Powell,  1  Mer.  1 30.    BoU  y.        (c)  Hineve  v.  Row,  1  Dick. 
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defendant  a  new  commission  ;  («)  and  we 
en  that  in  a  case  where  a  commission  was 
;d  abroad,  and  wliere  the  defendant  had 
opportunity  given  him  of  cross-examining 
intiff's  witnesses,  the    court   granted    the 
,nt  a  new  commission,  to  be  directed  to 
immissioncrs  to  cross-examine  the  plain- 
itnesses,  and  the  defendant  was  required 
by  affidavit,  whom  he  wished  and  under- 
cross-examine.  (i)     And   generally  if  a 
ble  account  is  given,  why  the  defendant's 
IS  not  brought  before  tlie  commissioners 
he  first  examination,  the  court  will  allow 
aew  commission  for  cross-examining,  and 
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quest  of  the  plaintiff,  as  a  matter  of  accommo- 
dation to  the  latter^  and  there  would  have  been 
sufficient  time  for  executing  the  commission^  if 
the  business  had  gone  on  regularly,  the  court 
will  grant  the  defendant  a  second  commission,  {a) 
Jf  a  renewed  commission  is  granted^  the  party 
obtaining  it,  shall  bear  all  charges  of  such  com- 
ipission ;  but  if  the  other  side  examines  any  wit- 
nesses of  his  owuj  he  shall  pay  his  own  part  of  the 
charge,  {b) 

On  this  subject  of  the  examination  of  witnesses, 
it  is  necessary  to  remaik,  that  although  the  usual 
course  of  examining  witnesses  in  equity^  is  on 
writtea  interrogatories  prepared  for  the  purpose^ 
yet  there  are  some  matters  which  may  be  proved 
by  a  vivd  voce  examination  at  the  hearing,  such  as 
deeds,  writings,  or  other  documents,  which  may 
be  proved  upon  the  production  of  them,  without 
entering  upon  any  examination,  which  will  admit 
of  cross-examination,  (c)  But  in  the  case  of  a 
will,  this  mode  of  proof  at  the  hearing  is  not 
permitted,  because  the  due  execution  may  come 
in  question,  which  cannot  be  examined  to  ore 
temis  at  the  hearing  of  the  cause. ({/)  The  account 
books  of  the  collector  of  a  former  rector  in  a 
tithe  suit,  cannot  be  proved  in  this  mode;    be- 

(«)  Turbot  V,  ,  8         (c)  Pomfret  v.  Windsor,  2 

Ve8.315.  Ves.  472  and  479. 

(6)  Ilarr.  Cha.  Pract.  1808,         (d)  £ad«  y.  Lingard,  1  Aik. 

p.  248.  203. 
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t  will  be  necessary  to  prove  sometUingf 
the  hand-writing,  (a) 

said,  in  the  Wy.  Pract.  Reg.,{i)  that  deeds 
wed  to  be  proved  viv/i  voce  at  the  hearing, 
11  and  answer.     But  tliis   evidence  is  not 
d    to    prove    witnesses'    hands    who    are 
)     But  the  court  has  a  right  itself,  when- 
sccs  fit,  to  examine,  vivii  voce;(d)  and  the 
las  permitted  an  examination  viva  voce  by 
:,  in  a  case  where,  regularly,  such  an  ex- 
on  is  not  allowed,  (c)     And  in  the  case  of 
bit  attempted  to  be  proved  at  the  hearing, 
rt  will  examine  vivti  voce  upon  tlic  sugges- 
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two  days  previous  to  the  hearing  of  the  eause^ 
upon  the  advei'se  clerk  in  court.  When  the  cause 
is  called  on,  the  original  order,  the  exhibit,  and 
the  witness,  are  produced  to  the  register  in  court, 
who  swears  the  witness,  and  examines  him  to  the 
execution.  The  attendance  of  the  witness  may  be 
enforced  by  process  of  subpcena^  returnable  on  the 
day  when  the  cause  is  set  down  to  be  heard ;  it  is 
to  be  served  personally  on  the  witness,  like  the 
subpoena,  to  testify  in  the  examiner's  office. 

We  have  hitherto  supposed  that  the  stage  of 
the  cause,  at  which  the  parties  are  examining  their 
witnesses,  is  the  regular  time  for  that  purpose ; 
but,  under  particular  circumstances,  they  may,  in 
a  prior  stage  of  the  cause,  obtain  leave  to  examine 
witnesses  de  bene  esse.  If  a  party  in  a  suit  in  this 
court,  or  in  a  suit  at  law,  has  a  material  witness  to 
examine,  who  is  so  infirm,  that  there  is  reason  to 
suppose  that  he  will  not  be  alive  at  the  regular 
period  for  his  examination ;  (a)  or  is  of  the  age  of 
seventy ;  (b)  or  is  speedily  going  abroad,  and  not 
likely  to  return  in  time  to  be  examined,  (and 
going  to  Scotland  is  a  sufficient  ground ;)  (c)  or 

(o)  HaiT.  Cha.  Pract.  1808,  (c)  Bellamy  v.  Jones,  8  Ve«. 

p.  278;   Bellamy  v.  Jones,  8  31 ;  Birt  v.  White,  2  Dick.  473; 

Ves.  31 .  Botte  v.  Verelest,  2  Dick.  454 ; 

(6)  Rowe  V.  ,  13  sed  vide  anonymous,   19  Ves. 

Ves.  261;    FiUbugh  y.   Lee,  321. 
AmbK  65, 

G  G 
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:  Avill  be  ner               ,'^j;;  ^rty's  case,  or  a 

the  hanH            .    y,'^^^'^^'^  ^^^^^  '^^^^^  ^^^^ 

-.      ^t^^eit  of  any  of  the  above 

i^*'          i*-'^f'^Z^^  *^^  examiiiatioii  of  the 

r       ^'>Ji*"  '^  Ijc  read  only  in  case  the 

;::?^V^^t/ition  to  be  examined  at  the 

^;^y/»^j'r  (iie  examination  of  witnesses; 

'^"ur/^  be  'ione   in  the  case  of  a  witness 

^fti^^'ofage,  although  the  bill  be  referred 

fj'C'^^gace.(i)     But  this  mode  of  examina- 

'"/^  not  extend  to  the  ease  of  a  prisoner 

jnith  a  capital  felony,  (c)     If  the  witness 

josed  to  be  examined,  that  his  testimony 

;  read  in  a  suit  in  this  court,  the  order  for 
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appearance^  after  the  defendant  has  been  served 
with  a  subpoena,  (a)  Examination  de  bene  esse  has 
been  granted  to  plaintiffs  in  a  bill  to  perpetuate 
testimony,  after  subpoena  has  been  served ;  but  be- 
fore appearance  of  infant  defendants  in  contempt, 
a  messenger  having  gone^  and  his  return  being  that 
they  had  absconded^  and  were  not  to  be  found,  on 
affidavit  of  the  materiality  of  the  evidence,  and 
danger  of  loss,  and  an  undertaking  to  proceed  with 
all  due  diligence  to  issue,  and  examination  in 
chief,  the  compliance  with  such  undertaking  to 
be  proved  before  publication  of  the  depositions 
dc  bene  esse.{b)  And  the  court  has  granted 
this  order,  where  the  witness  was  only  of  the 
age  of  sixty,  where  the  parties  lived  in  Vir- 
ginia, in  North  America;  and,  consequently,  it 
would  be  long  before  they  could  be  served  with 
process ;  and  possibly,  when  they  were,  might 
not  pay  regard  to  it.  (c)  Where  the  application  is 
made  upon  the  ground,  that  a  material  &ct  lay  in 
the  knowledge  of  a  single  witness,  it  seems  to 
have  been  the  opinion  of  Lord  Thurlow,  that  the 
affidavit  ought  to  explain  how  that  happened  to  be 
the  case.(£0    In  this  case  it  is  not  sufficient  for  an 

and  Sta.  83  and  92;  sed  vide  (c)Fitzhiighy.Lee,Ainbl65. 

PbiUipiT.Carew^lP.W.  117.  (ef)   Panons    t.    Ward    in 

■   (tf)  Wilton  v.  Wikon,  before  Chancery,  2d  Seal  after  Hilary 

the  Vice  Chan.  31  July,  1815.  T.  1785. 
.   (6)  Frere  v.  Green,  19  Ves. 
319.  . 

0  0  2 
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f  the   party    making   the  application    to 
:hat  he  H'as  informed  by  tlie  witness,  lie 
irove  the  particular  fact,  and  that  he  be- 
e  is  tlie  only  person  who  can  prove  it,  not 
f  the  ground   of  such  belief.  («)     Where 
lieation  is  made  on  the  ground,  either  that 
less  is  dangerously  ill,  or  of  the  age  of 
,  notice  of  it  is  not  necessary;  (ft)  but,  in 
H'  cases,  it  seems  notice  must  be  given; 
all  cases,  notice  of  executing  the  commis- 
indispcnsablc.(c)      The  depositions   of  a 
,  who  has  been  examined  dc  bene  esse  in 
1  the   evening  of  the  day  on  which  tlie 
3r  his  examination  was  obtained,  may  be 
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petuate  the  testimony  of  witnesses,  the  defend- 
ant may^  under  the  plaintiffs  commission,  examine 
witnesses,  (a) 

It  is  proper  here  to  call  the  attention  of  the 
reader  to  the  distinction  between  bills  in  pejyetuam 
rei  memoriam,  and  bills  for  the  examination  of  wit- 
nesses de  bene  esse  upon  any  of  the  grounds  stated 
in  a  fonner  page.  Bills  of  the  former  description 
are  filed  by  persons  in  actual  and  undisturbed  pos- 
session of  property,  to  which  the  title  can  by  no 
means  be  made  by  them  the  subject  of  present 
judicial  investigation;  and,  therefore,  it  is  abso- 
lutely necessary,  in  order  to  prevent  a  failure  of 
justice,  that  they  should  have  the  means  of  preserv- 
ing the  testimony  of  their  witnesses,  although  they 
may  not  stand  in  the  predicament  of  aged  or  in- 
firm witnesses,  or  witnesses  going  abroad;  or, 
although  the  party  may  not  have  only  one  witness 
to  prove  a  material  fact.  But  if  a  person  is  out  of 
possession,  or,  if  in  possession,  is  disturbed  in  it, 
either  by  an  actual  trespass  on  him,  or  by  having 
an  action  brought  against  him  as  a  tortious  holder, 
he  may  assert  and  ascertain  his  right,  either  in 
an  action,  to  be  brought  by  him,  or  in  the  action 
brought  against  him ;  and,  therefore,  he  can  have 
no  occasion  for  the  aid  of  a  court  of  equity,  unless 
he  can  show  that  he  is  in  danger  of  losing  his  tes- 
timony before  the  suit,  which  is  actually  com- 

(o)  Earl  of  Abergavenny  v.  Powell,  1  Mer.  434. 
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1  by  or  against  him,  is  brought  to  a  trial, 
he  can  make  out  a  case  of  that  description, 
action  has  actually  been  brought,  he  files 
,  not  to  perpetuate  the  testimony  generally, 
prevent  the  loss  of  it  before  the  trial ;  and 
nt  of  an  affidavit  to  his  bill,  that  his  wit- 
or  witness  fall  within  some  one  of  the  de- 
ins  above  mentioned,  will  make  the  bill  dc- 
>le.  (a)     The  eases,  among  others,  in  which 
a  perpetitam  Tei  rnemoriam  may  be  brought, 
a  devisee  in  possession;  against  the  heir  to 
lie  will  pel-  testes;  to  prove  a  modus;  (A) 
e  the  plaintiff's  sole  right  of  fishery  ;(f)  to 
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witness  returns  to  this  country  before  the  commis-.- 
iion  had  reached  its  destination,  the  court  will  not 
make  an  order  for  his  examination  de  bene  esse,  but 
the  bill  must  be  amended,  (a) 

If  a  witness  has  been  examined^  to  whom  an 
objection  may  be  made  with  respect  to  credit, 
articles  (as  they  are  called)  on  this  ground  may 
be  exhibited  against  him,  alleging  the  fact  upon 
wluch  the  objection  arises.  If  the  depositions 
sought  to  be  impeached  were  taken  in  town,  the 
articles  must  be  filed  in  the  examiner*s  office ;  {b) 
if  under  a  commission  in  the  country,  in  the  six 
clerk's  office,  and  should  be  annexed  to  the  depo- 
sitions objected  to.  After  this,  an  order  may  be 
obtained  (upon  a  certificate  by  the  examiner,  or 
by  the  six  clerk,  that  the  articles  have  been  filed)^ 
that  the  party  applying  should  be  at  liberty  to 


SBtwtr  Uiereunto  made,  and 
the  defendant,  or  hU  attorneys 
made  acquainted  with  the 
names  of  the  witnesses,  that  the 
plaintiff  would  bav.e  examined ; 
and  80  publication  to  be  of  such 
witneateej  with  this  restraint, 
nevertheless,  that  no  benefit 
•hall  be  taken  of  the  deposi- 
tioDS  of  luch  witnesses,  in  case 
they  may  be  brought  vivd  voce 
upon  the  trial,  but  only  to  be 
used  in  the  case  of  deaths  be* 


fore  the  trial,  or  age,  or  impo- 
tency,  or  absence  out  of  the 
realm  at  the  trial. 

(a)  Atkins  v.  Palmer,  5  Mad. 
19. 

(b)  Beam.  Cha.  Ord.  1S7 
and  188.  Note.  This  Order 
says,  that  the  examiner  shall 
not  examine  any  witnesses  to 
credit,  but  by  special  leave  of 
the  court,  which  is  sparingly  to 
be  granted. 
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witnesses  in  support  of  the  objection 
)  the  credit  of  the  witness  in  question  j 
;  a  commission  should  issue  if  necessarj'. 
dcr  may  be  obtained  to  examine  to  the 
)f  a  witness,  nftei'  publication,  without 
;(a)  although  five  months  had  elapsed 
blication,  the  court  has,  upon  special  ap- 
1,  made  the  order,  with  the  qualification 
hall  not  delay  the  hearing  of  the  cause,  (i) 
umission  is  necessary,  the  order  is,  that 
ty  be  at  liberty  to  take  out  a  commission, 

to  the  commissioners  in  the  former  com- 
■,{c)  and,  whether  the  proposed  exami- 
t>c  before  commissioners,  or  in  the  ex- 
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further  observes^  on  this  subject^  tliat  the  applica- 
tion is  of  a  kind  always  regarded  with  great 
jealousy^  for  an  examination  to  the  credit  of  a 
witness^  who  has  been  examined  in  the  cause ;  the 
courts  to  support  its  rules^  requires  that  the  exa- 
mination should  be  only  to  the  credit  of  a  witness, 
and  to  facts  affecting  credit  and  character  only ; 
and  those  not  material  to  matters  in  issue  in  the 
cause,  {a)  But  on  the  application  to  examine  as  to 
credit,  the  court  does  not  previously  consider 
whether  the  examination  relates  to  the  matters  in 
issue  ;  but  if  the  examination  should  be  extended 
to  try  facts  in  issue,  the  depositions  will  be  sup^ 
pre8sed.(&) 

Lord  Hard%vicke,  in  the  case  of  Gill  v.  Watson,(c) 
observes,  that  although,  at  law,  you  can  examine 
only  to  general  credit,  yet  it  is  otherwise  in  equity ; 
for  at  law,  the  witness  cannot  be  prepared  to  de- 
fend every  particular  action  of  his  life,  as  he  does 
not  know  as  to  what  they  intend  to  examine  him  ; 
but  upon  the  examination  in  this  court,  he  may 
be  able  to  answer  any  particular  charge,  as  he  has 
lime  enough  to  recollect  it.  But  the  reporter 
makes  a  quare^  if  there  is  any  distinction  between 
the  examination  here  and  at  law,  with  respect  to 

(a)  White  V.  FuBsell,  1  Ves.         (6)  Carlos  v.  Brook,  10  Vc«. 

and  B.  153.  49. 

(c)  3Atk,52U 
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?dit  of  witnesses.      And    Lord  Eldon(a) 
that,  by  the  rule  of  the  Court  of  Chancery, 
atiou   to    credit    was    Hmited    to    general 
ns,  whether  the  witnesB  is  to  be  believed 
is  oath.  (A) 

eave  of  the  court,  to  examine  witnesses  as 
litj  is   necessary,  as  well  before,  as  after 
;ion  ;{r)  and  a  case  has  occurred,  where  a 
Qving",  before  publication,  examined  wit- 
n  chief  to  the  character  and  credit  of  the 
of  the  other  side,  without  an  order  pre- 
obtained,    the    court   referred   it   to   the 
to    inquire   whether    the    interrogatories 
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would  seem,  that  the  same  mode  of  proceeding  is 
to  be  observed  with  respect  to  the  examination  of 
witnesses  as  to  credit,  both  before  and  after  pub-* 
lication.  The  court  will  allow  these  articles  to 
credit  after  publication,  (/i)  because  the  matters 
examined  on  such  cases  are  not  material  to  the 
merits  of  the  cause,  but  only  relative  to  the  cha- 
racters of  the  witnesses ;  and  yet  a  commission 
is  rarely  granted  into  foreign  parts,  to  support 
such  articles  (and  Ireland,  though  belonging  to 
the  dominions  of  the  crown  of  Great  Britain, 
with  respect  to  the  jurisdiction  of  this  court,  is 
considered  as  a  foreign  part),  because  this  would 
introduce  a  certain  method  of  delay ;  and  if  it  is 
ever  to  be  granted,  upon  great  necessity,  in  a 
ease  of  consequence,  the  only  ground  of  it  must 
be,  that  no  person  in  England  could  swear  any 
thing  as  to  the  witness's  credit,  {b)  And  if  a 
party,  who  has  obtained  a  commission  to  examine 
as  to  credit,  delays  the  execution  of  it  until  after 
the  decree,  he  will  be  made  to  pay  the  costs,  (c) 
The  other  party,  whose  witness  is  thus  attacked, 
may  support  by  evidence  his  credit,  {d) 

If  the  objection  is  to  the  competency  of  a  witness, 
it  may  be  inquired  into  upon  examination;  for 

(a)  White  v.  Fussell,  19  Ves.         (c)  White  v.  Fus«ell,  1  Ve«, 

127.  and  B.  151. 

ih)  Callaghan  v.  Rochfort,  3         {d)  \  Turner*8  Cba.  Pract« 

Atk.  643.  225.  • 
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lay  be  a  general  interrogatory  to  every 
who   is    examined,   wliether  lie  has  any 
(«)      And  if  such  an  interrogatory  has 
n  introduced,  and  it  has  been  discovered 
le  pnblication,  that  some  of  the  witnesses 
other  side  are  interested,   the  court  will 
Fresh  interrogatories  to  be  exhibited  for 
amination,    as    to  their  interest  ;(i)  and 
are  interested,  the  court  will  not  permit 
y,  by  whom  they  were  examined,  to  re- 
them,   upon  releases    being    given,  (c) 
:ems  that  it  is  not  allowed,  in  general,  to 
into  competency  of  witnesses  after  pub- 
(f/)     But  it  might  be  reasonable  to  allow 
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the  court  may  order  an  issue^  in  order  that^  upon 
his  examination  in  a  court  of  law,  questions  might 
be  put  to  discover  his  interest,  although  it  was 
competent  to  the  court  to  order  an  interrogatory 
to  be  exhibited  to  him  in  the  nature  of  a  voir 
dire,  {a) 


SECTION    IV. 


Publication. 


The  parties  in  a  suit  having  examined  their  re- 
spective witnesses,  their  depositions  are  not  to  be 
disclosed  by  any  of  the  persons  before  whom  they 
were  taken,  or  by  their  clerks,  but  are  to  be  closely 
kept;  if  taken  in  town,  by  the  examiners,  in  their 
oflBce ;  if  by  the  commissioners  in  the  country,  by 
the  sworn  clerk  to  whom  the  commission,  after 
its  execution,  was  delivered,  until  publication 
passes,  (J))  whereby  liberty  is  given  to  the  examin- 
ers, or  clerks  in  court,  to  show  the  depositions 
openly,  and  to  give  out  copies  of  them.  But  be- 
fore an  office  copy  of  the  depositions  is  delivered 
out  of  the  office,  the  examiner,  or  six  clerk,  in 
whose  division  they  are  copied,  must  subscribe  his 

(a)  Stokes  v.  M'KerraU,  3         (6)  Beam.  Cha.  Ord.  111. 
Bro.  C.  C.  228. 
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>  them.(o)     Where  leave  is  given,  by  a 
to  exhibit  interrogatories  to  prove  a  will 
state,  [which  is  a  usual  indulgence,]  if  the 
V  thinks  he  is  not  authorised  to  publish 
le  court  will  make  an  order   that  they 
e  published,  (i)     If  depositions  are  taken 
,    where  no  proper   stamps  can   be  had, 
■t  will  order,  as  of  course,  that  sueb  of 
were  taken  on  paper,  should  be  engrossed 
iment,  and  duly  stamped ;  and  such  of 
were  taken  on  parchment,  should  be  duly 
■(<■) 

ation  passes  either  by  rule,  by  order  of 
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give  the  other  party  rules  for  publication ;  firsts  an 
ordinary  rule^  calling  on  the  other  party  to  pro* 
duce  witnesses^  and  then  another  rule  for  a  day  to 
show  cause  why  publication  should  not  pass,  (a) 
But  where  witnesses  are  examined  on  both  sides 
under  a  joint  commission^  (b)  one  rule  only  (viz. 
the  latter  one)  is  sufficient.  In  these  cases^  if  no 
good  cause  is  shown  to  the  contrary,  publication 
passes.  Either  side,  who  has  examined,  may  give 
rules,  (c)  But  it  seems  that  the  defendant  cannot 
give  these  rules  to  pass  publication  until  the  plaint- 
tiff  has  been  in  default  one  term  after  the  cause  is 
at  issue.  (</)  These  rules  must  be  entered  in  the 
house  book  in  the  six  clerk's  office,  (e)  in  that  di- 
vision where  the  cause  originally  began,  and  they 
expire  that  day  sevennight  from  the  day  on  which 
they  are  entered.  They  must  be  entered  in  term 
time^  and  may  be  so  on  any  day  therein ;  provided 
it  be  done  eight  days  before  the  expiration  of  the 
term ;  otherwise  they  must  be  entered  in  the  en*;- 
suing  term.  These  rules  are  transcribed  from  the 
house  book  of  the  six  clerk's  office  into  the  rule 
book  of  the  clerk  in  court,  entering  the  rule ; 
the  latter  book  is  then  taken  to  the  register  s 
office  to  be  entered,  which  is  done  by  the  re- 

(a)  See   Ord.    Cha.    Beam.         (c)  Harr.  Cha.  Pract.  edit,  of 
edit*   190;  Harr.  Cha.  Pract.      1808,  p.  286. 
284  and  285.  (d)  Walmilaf   ▼.  Elliot,    1 

(6)  Harr.  Cha.  Pract.  285.        Dick.  84. 

(e)  Beam.  Cha.  Ord»  336. 
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;tting  his  ioitials  against  tlie  rule  in  the 
of  the  book.     The  clerk  in  court  entering 
;,  gives  a  note  in  writing  to  the  adverse 
court  of  such  rule  being  entered,  (a)    And 
any  of  the  depositions  are  taken  by  the 
T,  a  copy  of  the  rule  to  pass  publication 
)c  served  on  him  or  his  deputy. 

jroper  here  to  remind  the  reader,  that,  by 
1  of  the  General  Orders  of  1828,  where  the 
sion  for  the  examination  of  witnesses  is 
>le  on  or  before   the   first  return  of  the 
g  term,  there  the  plaintiff  sliall  give  his 
1  produce  witnesses  and  pass  the  publi- 
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amined  such  witnesses  as  they  think  proper,  and 
being  ready  to  go  to  hearing,  the  clerks  in  court, 
on  both  sides,  consent  that  publication  should 
pass ;  which  is  done  by  such  consent  being  signi- 
fied in  one  of  the  rule  books  in  the  six  clerk's  office^ 
upon  which  publication  immediately  passes,  {a) 

The  applications  to  enlarge  the  time  for  publi- 
cation, are  usually  made  in  order  to  afford  to  the 
party  an  opportunity  of  examining  witnesses,  who 
has  hitherto  examined  no  witnesses ;  or,  having 
examined  some  witnesses,  wishes  to  examine 
more;  The  court  would,  before  the  Orders  of 
1828,  grant  an  order  to  enlarge  publication,  as 
of  course^  where  no  witnesses  had  been  exa- 
mined ;  {b)  but  if  witnesses  had  been  examined, 
and  publication  had  actually  passed,  an  affidavit 
must  be  made  by  the  party,  his  clerk  in  court, 
and  solicitor,  that  they  have  not  seen,  read,  nor 
been  informed  of,  the  contents  of  the  depositions 
taken  in  the  cause;  and  that  they  will  not,  till 
publication  duly  passed;  and  it  seems  that  a 
special  motion  was  necessary,  (c)  But  the  court 
will  not  enlarge  publication  on  the  application 

(a)  Harr.  Cha.   Pract.  edit,  the  contrary  thereof,  shall  be 

of  1808,  p.  285.     By  an  order  made.  Beames'  Ord.  Cha.  319. 

of  the  25th  of  June,  of  1701,  (6)  French  v.Lewry,  6  Mad. 

publication    shall  pass  by  rule  50. 

only;  and  no  order,  unless  it  (c)  Harr.  Cha.  Pract.  288. 

be  by  consent  of  parties,  or  by  An     instance,    however,     has 

their  counsel  in  open  court  to  occunred     where     the     court 

H  H 
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irty  who  has  takea  the  depositions  of  the 
:e    party    cut   of    the  otBce,    although  by 
2,  and  notwithstanding'  the  usual  affidavit 
^  knowledge  of  their  contents,  (a)     The 
in    inaliing  an    order  to  enlarge   puMica- 
;forc  the  cause  is  set  down,  does  it  pro- 
Uy,  so  as  not  to  hinder  the  plaintiff  from 
down  his  cause.     No    cause   can  be   set 
:o  be  heard  at  the  same  term,  when  pub- 
I  passes,  unless  by  consent  or  special  or- 
Although  the  publication  had  been  fre- 
f  enlarged  before,  and  the  cause  was  of  five 
standing,  where  the  delay  had  been   ac- 
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eounted  for^  by  affidavit,  and  the  inquiries  to  be 
pursued,  were  likely  to  further  the  ends  of  justice, 
publication  has  been  fuither  enlarged ;  (a)  find  the 
same  has  been  done  upon  notice,  where  witnesses 
Lad  been  examined,  and  publication  once  before 
enlarged,  (b)  But  the  party's  want  of  knowledge 
of  the  rules  of  proceeding,  and  want  of  attention 
in  his  solicitor,  are  not  sufficient,  (c)  And  where 
a  defendant  obtained  leave  to  enlarge  publication, 
and  neglected  to  examine  witnesses  within  the  en- 
larged time,  and  after  publication  had  passed,  ob- 
tiuned,  irregularly,  an  order,  as  of  course,  to  en-- 
large  publication,  and  apprised  of  that  irregularity, 
examined  witnesses,  an  application,  that  publi- 
cation might  be  further  enlarged,  or  the  evidence 
taken  under  the  informal  order  read  at  the  hear- 
ing, was  dismissed  with  costs,  {d) 

The  court  would  likewise  enlarge  publication, 
as  of  course,  at  the  instance  either  of  the  defend**- 
ant  or  plaintiff,  although  the  cause  }ias  been  set 
down,  and  although  so  done  by  the  party  who 
makes  the  application,  (e)  where  it  stood  so  &r 

(a)  Barnes  V.  Abram,  3  Mad.  {d)  Conethard  v.  Hasted,  3 

103.  Mad.  429. 

(Jb)  Moody  ▼•  Lemiog,  1  Mad.  (e)  Yate  v.  Bollaad,  2  Diek. 

85.  495. 

(c)  Whitelock  ▼.  Baker,   13 
Ves.  512. 

H  H  2 
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the  paper  of  causes,  that  there  was  no 
lity  whatever,  that  the  cause  in  question 

in  its  turn,  be  heard  before  the  enlarged 
r  publication  expired.  In  all  applications 
7ge  publication,  the  court  always  restricts 
2  to  a  given  period,  within  which  the  cause 
ikely  to  come  on ;  therefore,  the  party  ap- 
should  always  state  how  far  in  the  paper 
2S  the  cause  in  question  stands. 

an  application  to   enlarge   publication    is 
no  case  of  course  ;  for,  by  the  18th  of  the 
1  Orders  of  1828,  publication  shall  not  be 
d,  except  upon  special   application  to  the 
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tion ;  as  this  would  tend  to  multiply  causes,  and 
make  them  endless,  (a) 

There  are  other  purposes  likewise,  for  which 
the  court  will  be  induced  to  enlarge  publication, 
as  in  the  case  of  a  cross  bill  filed  before  the 
original  suit  has  been  proceeded  in  ;  and  the 
defendant  to  the  cross  suit,  who  is  plaintiff  to 
the  original  suit,  is  in  contempt  for  not  putting  in 
an  answer  to  the  cross  bill.  The  plaintiff  in  that 
suit  may,  of  course,  (b)  have  publication  in  the 
original  suit  enlarged  for  a  fortnight,  after  the 
answer  to  his  cross  bill  is  come  in,  as  the  dis- 
covery aflForded  by  such  answer  may  be  of  service 
to  him  in  pending  his  interrogatories,  (c)  But  if 
the  cross  bill  was  filed  after  the  original  cause  was 
proceeded  in,  [as  if  answer  had  been  put  in  to  the 
original  bill,  (r/)]  it  is  by  no  means  of  course  to  en- 
large publication ;  but  the  application  for  it  should 
be  a  special  motion,  with  notice ;  as,  otherwise,  the 
hearing  of  the  original  cause  might  be  often  vexa- 
tiously  delayed,  (e)  If  the  delay,  in  not  filing  the 
cross  bill  before,  can  satisfactorily  be  accounted 


(a)  Smith  v.  Turner,   3   P.  (c)  Ramkissenseat  v.  Barker, 

W.'412.  lAtk.  20. 

(6)  But  see  the  18th  of  the  (rf)   Dalton  v.  Cair,  16  Ves. 

General  Orders  of  1 828,  which  93. 

directs  generally,  that  publica-  (e)  Ay  let  v.    Easy,  2   Ves. 

tion  shall  not  be  enlarged,  ex-  336. 
cept  upon  special  application. 
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court  will  be  induced,  unless  groat  incon- 
e  may  be  the  result  to  the  other  party,  to 
be  application  ;  but  in  a  case  where  the 
11  was  not  filed  until  rules  given  for  passing 
:ion,  and  the  original  cause  set  down  for 
,  the  application  was  refused,  with  costs,  (a) 

,y  be  here  useful  to  remark,  that  evidence 
ss  cause,  concerning  the  matters  in  issue  in 
inal  cause,  is  not  allowed  to  be  read  after 
;  in  the  latter  cause ;  for  if  the  plaintiff,  in 
8  cause,  could  not  have  examined  all  his 
;s  in  the  original  cause,  he  should  have 
:o  have  enlarged  publication  in  that  cause; 
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If  a  witness  has  been  examined  de  bote  esse 
under  the  circumstances  before  stated^  either 
with  the  view  of  using  his  testimony  in  a  cause 
in  this  court,  or  at  law,  and  he  dies,  or  is  not 
returned  from  beyond  sea,  before  he  would  have 
been  examined  at  the  regular  time  for  the.  ex- 
amination of  witnesses,  or  is  gone  to  a  great 
distance  beyond  sea,  so  that  it  is  impossible  to 
have  a  subsequent  examination  of  him  in  chief 
in  the  former  case,  {a)  or  before  the  trial  at  law 
in  the  latter  case,  {b)  upon  a  proper  proof  of  the 
fitct  by  affidavit,  an  order  may  be  obtained  upon 
notice  for  publishing  his  deposition,  (c)  But 
where  a  witness  was  examined  de  bene  esse,  in 
going  to  the  West  Indies,  and  before  publica- 
tion passed,  he  was  in  Ireland,  publication  was 
tefiised^  and  it  was  held  that  he  must  be  ex^ 
amined  in  chief,  {d)  But  where  there  is  a  moral 
impossibility  to  have  that  examination  in  chiefs 
the  court  will  permit  the  depositions  de  bene  esse 
to  be  published  ;  as,  where  the  witness  was  resi- 
dent in  Sweden,  and  the  king  of  that  country 
refused  to  permit  the  execution  of  the  commission^ 
requiring  the  examination  to  be  by  some  magis- 
trates there,  according  to  the  laws  of  Sweden,  and 

(o)  Gason  v.  Wordsworth,  2  Webster  v.  Pawson,  2   Dick. 

Ves.  336.  Mo. 

(6)  Webster  v.  Pawson,    2  {d)  Birt  v.  White,  2  Dick. 

Dick.  540.  473. 

(c)    Gilb,  For.  Rom,    141. 
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mission  was  thereupon  returned,  the  court 
,   that  depositions  taken  de  bene   esse  be 
d.  (fi)      Depositions    of    this    description 
en  allowed  to  be  published,  in  order  to 
at  a  trial  at  law,  the  witness  being  unable 
.  (i)     Where  it  was  probable  that  a  wit- 
0  had  been  examined  de  bene  esse,  would 
le  to  attend  the  trial,  on  account  of  a 
njury,  the    court  ordered  the  oflBcer,  in 
lustody  the   original    deposition   was,    to 
vith  it  at   the    trial,  in  order   to  tender 
inal  deposition  to  be  read  in  the  court  of 
t  should  be  satisfactorily  proved  that  the 
was  unable  to  attend,  (t) 
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standing  a  considerable  length  of  time  has  elapsed 
after  the  examination  of  such  witness  before  the 
plaintiff  had  filed  his  replication,  as  the  defendant 
might  have  dismissed  the  bill  for  want  of  prose- 
cution, (a)  After  a  witness  has  been  examined  in 
chief,  the  court  will  not  order  his  former  depo- 
sitions taken  de  bene  esse  to  be  published,  in  order 
to  compare  them  with  his  depositions  taken  in  his 
examination  in  chief,  {b) 

When  these  depositions  are  offered  to  be  read, 
they  are  open  to  the  same  objection,  on  the  ground 
of  credit  or  competency,  as  the  evidence  of  a  wit- 
ness examined  in  chief;  the  order  for  the  exa- 
mination of  a  witness  de  bene  esse,  containing  a 
clause,  that  it  should  be  without  prejudice  to  any 
exception  that  could  be  made  to  the  witness  in 
question.  But  though  depositions  taken  de  bene 
esse,  are  irregular,  yet  at  the  hearing  of  the  cause, 
it  is  too  late  to  make  the  objection  for  irregularity ; 
in  such  case,  you  ought  to  have  moved  to  discharge 
the  order  for  publication,  (c) 

The  publication  of  depositions  in  perpetuam  rei 
memoriamy  are  not  to  be  published  till  after  the 


(a)  Duke  Hamilton  v.  Mey-  (6)  Cann  v.  Cann,  1  P.  W. 

nal,  2  Dick,  788.    Anonymous,     56^. 

2  Vol.  496.  (c)  Dean  and  Chapter  of  Ely 

V.  Warren,  2  Atk.  189. 
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the  witness,  (a)  except,  perhaps,  where  he 
nfirm  to  travel,  (h)     The  court  will  not 
pies  of  depositions  tal;en  to  perpetuate  the 
ly  of  witnesses,  to  be  delivered  out,  for  the 
of  perfecting  the  title  to  an  estate,  even 
he  witnesses  are  dead,  (c)     As  the  only 
if  a  suit  of  this   sort,  is  to  preserve  and 
;he  testimony   of  witnesses  examined,   it 
ith  the  publication  of  the  depositions. 

Abergavenny v.Pow-          (6)  Morriaun  v.  Arnold,    19 
434.    Harriav.  Cot-      Vm.  G70  and  672. 
;r.678.    Morrison  v.           (c)   Teale   v.  Tealo,  1  Sim. 
VeB.670.                        and  Sm.  385. 
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CHAPTER  VIII. 


PROCBEDINGS    PREPARATORY    TO^   AND   AT,   TUB 

HEARING. 

Sitting  down  Cause  for  Hearing ;   Subpoena  to  hear  Judg* 

mentf  and  Hearing  ;  and  Decree. 


SECTION   I. 


Setting  dawn  Cause  for  Hearing. 

If  tlie  plaintiff  can  safely  proceed  to  a  hearing 
of  his  cause  upon  bill  and  answer^  he  may  set  his 
cause  down  for  hearing,  upon  the  coming  in  of 
the  answer  on  the  days  appointed  for  setting 
down  causes.  If  the  answer  has  been  replied  to^ 
and  a  rule  to  pass  publication  given^  the  plaintiff 
may  set  down  his  cause  for  the  term  next  ensuing 
after  publication ;  but  not  the  same  term  publica- 
tion passes,  unless  by  special  order  or  consent,  {a) 

(a)  Beam.  Cha.  Ord.  319  and  333.  Lord  v.  Gensliii,  5  Mad.  83. 


Setting  down  Cause  for  Hearing. 

may  be  regularly  set  down  without  con- 
the  vacation,   after  the    term    in  which 
!on  passes.  («) 

ause  may  be  set  down  before  publication 
ed,  if  publication  has  been  enlarged  at 
:ince  of  the  defendant,  upon  tlie  terms  of 
ering  the  plaintiff  from  setting  down  his 
0      But   when    a  plaintiff  had  enlarged 
on,  and,  before  the  time  for  publieation 
Ircd,  set  down  the  cause  for  hearing,  and 
siibptrna  to  hear  judgment,  the  snlipa-na 
>n  motion,  quashed,  and  the  cause  struck 
iie  papei'  with  costs,  {e)     If  the  plaintiff 
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set  down  in  the  Lord  Chancellor's  paper  of  causes^ 
are  now  heard  before  the  Vice  Chancellor,  unless 
the  Lford  Chancellor  makes  an  order  that  any  par- 
ticular cause  shall  be  heard  by  him. 

Tlie  six  clerks  claim  a  privilege  of  setting 
down^  previous  to  each  term,  a  certidn  number  of 
causes  for  hearing  before  the  Lord  Chancellor,  or 
the  Master  of  the  Rolls.  They  usually  give  their 
clerics  notice,  when  this  is  to  be  done,  which  is 
about  the  time  of  the  third  seal  after  Hilary, 
Trinity,  and  Michaelmas  term ;  and  in  the  Easter 
vacation,  the  day  before  the  seal  preceding  Trinity 
term.  The  clerk  in  court,  being  instructed  by 
his  solicitor  to  bring  his  cause  to  a  hearing,  leaves 
with  the  six  clerk  of  his  division  a  short  note  in 
writing,  containing  the  title  of  the  cause,  and  the 
object  of  the  suit,  and  also  that  a  rule  to  pass 
publication  has  been  regularly  entered  and  ex- 
pired ;  or,  if  the  cause  is  heard  upon  bill  and 
answer  only,  he  adds  those  words,  instead  of  a 
rule  to  pass  publication.  The  six  clerk  will  here- 
upon set  down  the  cause.  But  as  the  six  clerks 
are  limited  as  to  the  number  of  causes  they  have 
the  privilege  of  setting  down,  when  that  number 
is  complete^  the  cause  is  set  down  with  the 
register,  by  the  solicitor,  who  must  obtain  from 
his  clerk  in  court,  the  six  clerk's  certificate,  that 
the  proceedings  have  been  regularly  filed ;  {a)  and 

(a)  Beam.  Cha.  Ord.  135,  267. 
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ises  have  been  exatnined,  or  rules  to  pas* 
m  given,  a  certificate  of  the  latter  must 
se  procured  and  produced  to  the  register, 
ill  then  enter  the  cause  in  the  cau^  bo(^, 
give  a  note  of  the  same  having  been 
I)     If  the  registers  have  set  down  tbeir 

number,  the  cause  must  be  set  down  with 
Chaneellor's  secretary.  Previous  to  the 
-,  it  was  the  practice  to  present  petitions 
wn  causes  with  the  secretarj',  on  which 
ere  made  j  from  that  period,  the  practica 

loning  was  discontinued,  and  the  cause  is 
down,  uu  production  of  the  usual  certifi- 

the  pleadings  being  filed,  or  publication 
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from  he^riDg  that  time,  and  shall  not  come  oil 
again  till  further  order. 

A  book  of  causes,  to  be  heard  before  the  Lord 
ChanceUoF,  or  the  Master  of  the  Qolls,  is  kept  at 
the  register's  office,  and  is  open  tq  the  inspection 
of  solicitors  at  the  office  hoqrs.  By  the  38tb  of 
the  Qeneral  Orders  of  1828,  where  any  causci 
which  is  set  down  to  be  heard,  either  in  the  coi^rt 
of  the  Lord  Chancellor,  or  in  the  court  of  the 
Muter  of  the  Rolls,  shall  be  afterwards  set  down 
to  be  heard  in  the  other  of  the  said  two  courts  i 
there  the  solicitor  for  the  plaintiff  shall  certify  the 
fuct  to  the  register  of  the  court,  where  the  cause 
was  first  set  down,  who  shall  cause  an  entry 
thereof  to  be  made  in  his  book  of  causes,  opposite 
to  the  name  of  such  cause ;  and  the  solicitor  for 
the  plaintiff  shall  be  allowed  a  fee  of  six  shillings 
^nd  eightpence  fqr  so  certifying  the  fact,  if  he 
shall  certify  the  same  within  eight  days  after  the 
liaid  cause  is  so  set  down  a  second  time.  And  by 
the  39th  of  the  same  Orders,  where  any  caiise 
shall  become  abated,  or  shall  be  compromised, 
after  the  same  is  set  down  to  be  heard  in  either  of 
the  said  two  courts,  the  solicitor  for  the  plaintiff 
shall  also  certify  the  fact,  as  the  case  may  be,  to 
the  register  of  the  court  where  the  cause  is  so  set 
down,  who  shall  in  like  manner  cause  an  entry 
thereof  to  be  rnade  in  his  cause  book ;  ai^d  the 
solicitor  for  the  plaintiff  shall  be  allowed  the  same 
fee  of  six  shillings  m^  eightpence  for  such  certi- 


biHSna  to  hear  Jiidgincfit,  ami  Hearing. 

['  he  shall  certify  the  fact  as  soon  as  the 
all  come  to  his  knowledge. 

proper  here  to  remark,  that  there  is,  be- 
,uscs  in  the  g:eneral  paper,  a  paper  of  con- 
ses  and  of  short  causes ;  the  former  are 
iierc  the  decree  is  of  course,  and  consented 
e  other  side,  the  defendant  submitting  to 
ivithout  the  service  of  a  ■mbpo'mi  to  hear 
It.     Tliese  consent  causes  are  heard  before 
ter  of  the  Rolls,  generally  in  the  morning, 
>'clock,  on  appointed  days  for  that  purpose. 
,uses  arc  those  in  which  the  decree  is  either 
e,  or  involves  very  little  difficulty.    Tliere 
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time  was  this :  if  a  retainer  was  sent  by  a  party 
against  whom  the  counsel  had  been  employed,  the 
retainer  being  in  a  cause  between  the  same  parties, 
the  counsel^  before  accepting  it^  sent  to  his  former 
client^  stating  the  circumstance,  and  giving  him 
tiie  option ;  that  this  course  has  been  relaxed ; 
and  the  course  now  is,  as  it  has  been  represented 
at  the  bar.  {a)  His  Lordship  did  not  admit  that  a 
counsel  is  bound  to  accept  the  new  brief.  His 
Lordship^s  opinion  was,  that  he  ought  not,  if  he 
knows  any  thing  that  may  be  prejudicial  to  the 
former  client,  to  accept  the  new  brief,  though  that 
client  refused  to  retain  him. 


SECTION  II. 

Subpcena  to  Hear  Judgme^it,  and  Hearing. 

The  cause  being  set  down  for  hearing,  and  a 
note  in  writing  thereof  having  been  obtained 
from  the  register,  (i)  a  process,  called  a  subpcena 
to  hear  judgment,  is  then  sued  out  (unless  it  is  a 
consent  cause),  for  which  purpose,  the  register  s 

(a)  The  course  represented  at  on  the  other  side,  there  was  no 

the  bar  was  this,  t.  e.  if  a  counsel  practice  requiring  notice  to  be 

having  advised  upon  pleadings  given  of  that.     19Ves.  268. 

and  evidence,  not  being  retained ,  (6)  Beam.  Cha.  Ord.  46, 47, 

the  next  day  receives  a  retainer  50,  103,  104, 

I  I 
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to  be  annexed  to  the  pracipe  iov  the  su/)' 

,nd  both  are  left  at  the  mbpaiia  office,  when 

picna  Is  bespoken.     The  body  of  this  writ 

eommands  the  party  to  appear  in  Chan- 

a  certain  day,  in  the  common  fomi.     But 

indorsement,  and  the  label,  the  object  of 
itcd  to  be  to  hear  judgment,  Tliis  writ  is 
returnable  three  days  before  the  day  for 
the  cause  is  set  down  to  be  heard,  unless 
:urn  day  happen  on  a  Sunday,  in  which 
day  more  is  allowed  ;  but  the  indorsement 

writ  shows  the  day  on  which  the  cause  is 
ted  to  be  heard.  It  is  likewise  to  be  ob- 
,  that  if  there  are  not  three  days  in  term 
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should  be  good  service ;  and  if  the  clerk  in  court 
cannot  be  founds  or  any  one  attending  at  his 
office^  the  court  will  direct  that  service  on  the 
solicitor  be  sufficient,  a  copy  of  the  order  being 
left  at  the  last  place  of  the  party*s  abode.(a) 
Service  of  this  process  on  an  infant  defendant  was 
not  good  ;  it  ought  to  be  served  on  his  guardian 
ad  litefn.(b)  If  the  plaintiff  seeks  satisfaction  out 
of  the  separate  estate  of  the  wife,  she  must  have 
been  served  personally  with  the  subpoena  to  hear 
judgment,  (c)  But  now,  by  the  20th  of  the 
General  Orders  of  1828,  service  on  the  clerk  in 
eourt  of  any  suhpotna  to  hear  judgment,  shall  bo 
deemed  good  service. 

An  irregularity  of  subpcena,  as  if  in  it  the  plain-' 
tiTs  name  is  spelt  wrong,  is  waived  by  the  de- 
fendant, if  he  appears  on  a  motion  to  advance  the 
cause^  and  does  not  then  take  the  objection.,  (d) 

The  time  of  service  of  this  process  is  regulated 
by  the  residence  of  the  adverse  party ;  if  he  lives 
above  twenty  miles  from  London,  it  must  be 
served  fourteen  days,  exclusive,  before  the  day  to 
hear  judgment,  except  in  the  short  vacation  be- 
tween Easter  and  Trinity  terms,  when  ten  days 


(a)  AnonymouB,  2  Ves.  23.  (c)  Jones  ?•  Hiirrifl,  9 

(6)  Freeman  v.  Cannock,  2     486. 
Dick.  439.  (d)  Carvick  y.  Young,  Jacob, 

524. 
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sufficient ;  («)  but  if  within  twenty  miles 
Jon,  if  it  be  served  ten  days  before  the  day 

judgment,  it  is  generally  sufficient ;  and 
cnc    notice  is  requisite  ia  the  short  vaca- 

lOptena   to    hear    judgment   is   necessary, 
;h  a  cause  is  set  down  under  an  order,  on  a 
itory  undertaking,  to  speed  the  cause,  (c) 
I  plaintiff,  under  !i  peremptory  undertaking 
:d  his  cause,  obtains  an  order  to  withdraw 
lication,  and  amend  his  bill,  Avhich  is  after- 
discharged,  but  leave  is  given  him  to  set 
lis  cause  on  bill  and  answer  ;  tliis  dispenses 
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a  cause  is  set  down,  and  a  subpoena  to  hear  judg- 
ment is  served,  and  afterwards  a  bill  of  revivor  is 
filed,  no  new  subpfjcmi  is  necessary  to  hear  judg« 
nient.  (a) 

This  process  to  hear  judgment  is  sued  out 
by  the  party  who  sets  down  the  cause,  and  he 
ought  to  be  ready,  when  the  cause  is  called  on, 
with  an  affidavit  of  service  on  the  adverse  party, 
for  the  reasons  which  will  be  after  mentioned. 
If  there  are  two  defendants  in  a  cause,  and  one 
of  them  sets  down  the  cause,  it  is  only  necessary 
for  him  to  serve  the  plaintiff  with  this  subpoma, 
and  it  is  the  duty  of  the  plaintiff  to  serve  the 
other  defendant  with  this  writ,  {b) 

« 

The  above  steps  having  been  taken,  the  cause 
is,  in  its  turn,  put  down  in  the  paper  of  causes  to 
be  heard.  For  the  register  makes  out,  frdm  the 
cause  book,  a  paper  of  causes,  generally  twelve ; 
but  at  the  Rolls,  in  the  interval  between  the  end 
of  the  term  and  the  first  seal,  usually  more,  taking 
them  in  rotation  as  they  stand  in  that  book  ;  and 
this  is  done  the  day  previous  to  the  hearing  of 
these  causes.  One  copy  of  this  paper  is  fixed  up 
in  the  register  s  office,  and  another  is  put  up  in 
the  six  clerks'  office.    The  cause  is  then  called  on 

(tt)  Bray  v.  Woodran,6  Mad.  (ft)  Clarke  v.  Dudd,  5  Mad. 
72.  474  ;  Smith  y.  Wells,  6  Mad. 

193. 


Hearing. 

t,  as  it  stands  in  this  paper;  upon  which 
idings  on  each  side  are  opened  shortly  to 
rt,  by  the  junior  counsel,  for  the  plaintiflF 
fcndant;  and,  after  which,   the  plaintiff's 

counsel  states  the  plaintiff's  case,  and  the 
n  issue,  and  submits  to  the  court  his  argn- 
iponthem.     Then  copies  of  the  deposition 

of  the  plaintiff's  witnesses,  and  such  parts 
lefcndant's  answer  as  support  the  plaintiffs 
e  read  by  one  of  the  six  clerks  in  ^Vest- 
'  Hall;  or  by  the  plaintiffs  solicitor,  or 
1  court,  in  Lincoln's-Inn  Hall,  and  at  the 
after  which  the  rest  of  the  counsel  for  the 
■  address  the  court;  then  the  same  course 
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hearing  of  any  cause  or  matter,  and  it  shall  appear 
to  the  Master  to  have  been  necessary,  or  proper, 
for  such  party  or  parties  to  retain  two  counsel  to 
appear,  the  costs  occasioned  thereby  shall  be 
allowed^  although  both  of  such  counsel  may  have 
been  selected  from  the  outer  bar. 

If  there  is  an  objection  in  the  pleadings,  for 
want  of  proper  parties,  the  regular  time  for  mak- 
ing it,  is  after  the  pleadings  have  been  opened^ 
and  before  the  merits  are  disclosed,  {a)  However, 
this  objection  may  be  made  after  the  cause  has 
been  gone  into,  and  even  thoroughly  heard  ;(&) 
and  if  the  objection  is  allowed,  the  court  permits 
the  cause  to  stand  over,  on  paying  the  costs  of 
the  day,  that  the  plaintiff  may  have  an  opportunity 
of  making  proper  parties ;  (c)  although  there  have 
been  instances  where  the  bill  has  been  dismissed 
for  want  of  parties,  with  costs,  (rf)  And  they  only 
are  parties  defendants,  against  whom  process  is 
prayed,  (e)  But  it  is  proper  to  observe,  that  if  a 
cause  comes  on  again,  after  it  has  been  put  off  by 
the  court,  only  for  want  of  formal  parties,  in  order 
that  the  decree  might  be  complete,  an  objection, 
for  want  of  parties,  which  might  have  been  made 

(a)  Jonfs  V.  Jones,  3  Atk.  London,  1  Stra.  95 ;  OUb.  For 

110.  Rom.  159. 

(6)  Ibid.  (c)  Fawkes  v.  Pratt,  1  P.  W. 

(c)  Anonymous,  2  Atk.  14.  592. 
{d)  See  Stafford  ▼.  City  of 
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first  instance,  comes  too  late,  when  the 
s  agam  lieard.  (ti)     And,  by  the  34tb  of  the 
,1  Orders  of  1828,  when  a  cause,   whicli 
for  hearing,  is  called  on  to  be  heard,  but 
be  decided  by  reason  of  a  want  of  parties, 
r  defect,  on  the  part  of  the  plaintiff,    and 
efore,  struck  out  of  the  paper,  if  t!ie  same 
s  again  set  down,  the  defendant  or  defend- 
all  be  allowed   the  taxed  costs  occasioned 
first  setting  down,  although  he  or  they  do 
;ain  tlie  costs  of  the  suit.     And,  by  the  35th 
General  Orders  of  1828,  where  a  cause, 
n  the  paper  forhearing,  is  ordered  to  bead- 
1,  upon  payment  of  the  costs  of  the  day. 
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or  any  of  the  parties,  such  costs  as  the  court  shall 
think  fit  to  award. 


But  it  may  happen,  that  either  pldntiff  or 
defendant  does  not  appear  at  the  day  of  hearing. 
If  the  defendant  does  not  appear^  the  plaintiff^ 
on  producing  an  affidavit  of  service  of  subpoena 
to  hear  judgment,  cither  on  the  defendant, 
or  on  himself,  by  the  defendant,  (supposing 
the  defendant  to  have  set  down  the  cause  and 
served  the  siibpo^na^)  will  be  entitled  to  a  decree 
nisi  against  the  defendant.  But  a  word  in  the 
defendant's  answer  must  be  read,  to  show  that 
there  was  a  lis  contestata  in  the  cause.  But  read- 
ing the  title  of  the  answer,  and  the  formal  words 
in  the  beginning  of  it,  is  sufficient,  {a)  The  plain- 
tiff*8  solicitor  ought  to  take  care  to  have  an  office 
dopy  of  the  answer  signed  by  the  six  clerk ;  for, 
unless  it  be  so  signed,  it  cannot  be  read,  {b) 

In  a  decree  against  a  defendant,  who  makes  a 
default  at  the  hearing,  there  is  always  a  reserva- 
tion that  he  shall  be  at  liberty  to  show  cause 
against  it,  at  the  return  of  the  subpcena  served  upon 
him.  (c)    If,  however,  the  defendant  appears  at  the 

(a)  Note.  By  65th  of  Lord  such  defendant  ib  to  he  read  in 

Bacon's  Ord.y  Beam. C ha.  Ord.  court;   see  Beam.  Cha.   Ord. 

29,  where  no  counsel  appears  198. 

for  the  defendant  at  the  hear-  {h)  Gilb.    For.    Rom.    151, 

ing,  and  the  process  appears  to  154,  155. 

have  been  served,  the  answer  of  (c)  Beam.  Cha.  Ord.  198. 
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,  and  the  cause  goes  off  till  a  further  day, 
then  makes  default,  an  absolute  decree 
pronounced  against  him;(«)  but  if  tlic 
■  does  not  appear  on  the  day  for  showing 
:his  will  be  considered  as  giving  up  the 
nt,  and  tlie  bill  will  be  dismissed.  (A)     The 
',  in  default  of  the  defendant's  appearance, 
cd  to  draw  up  such  a  decree  against  the 
nt  as  he  can  abide  by ;  but  the  evidence, 
s  not  to  be  entered  as  read,  (c) 

the  decree  has  been  passed  and  entered  in 
il  manner,  the  plaintiff  sues  out,  and  serves 
lefendant,  a  siibptrm,  to  show  cause  against 
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cause  agunst  the  decree,  a  petition  should  be  pre- 
sented to  the  judge  who  heard  the  cause,  praying 
that^  upon  payment  of  the  costs  incurred  by  his 
default,  in  not  attending  the  hearing,  the  cause 
may  be  restored  to  the  paper  of  causes,  and  that  it 
may  be  set  down  on  some  particular  day  imme- 
diately. It  would  be  improper  to  pray,  that  the 
cause  should  be  set  down  again  after  all  the  causes 
already  set  down  for  hearing ;  as  this  would  be 
encouragement  to  a  defendant  to  make  default  at 
the  hearing,  in  order  to  obtain  delay,  (a)  The 
above  order  will  be  granted  of  course  ;  and  the  re- 
gister will  accordingly  set  down  the  cause  to  be 
heard,  on  the  day  appointed  for  hearing  thereof, 
upon  the  production  of  such  order ;  and  also  of  a 
certificate  or  receipt,  from  the  adverse  clerk  in 
courts  of  the  payment  of  taxed  costs,  or  of  an  affi- 
davit filed  of  a  tender  and  refusal  of  them ;  {b)  but 
without  such  certificate  or  affidavit,  the  register 
will  not  set  down  the  cause.  But  if  the  defendant 
submits  to  the  decree,  the  plaintiff  may  obtain  as 
of  course,  upon  affidavit  of  service  of  the  subpcsna 
to  show  cause,  and  upon  certificate  from  the  re- 
gisterj  that  no  cause  is  shown,  an  order  for  mak- 
ing the  decree  absolute,  (c)  Before  any  petition 
for  a  rehearing  can  be  presented^  the  decree  must 

(a)  Margrayine  of  Anspach         (c)  Harr.  Cha.  Pract.  1808, 

V.  Noel,  19  Ves.  673.  p.  310  and  311;    Hind,  437 

(5)   Beam.  Cha.  Ord.   198  and  438. 
and  315. 
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[e  absolute  agmnst  Uic  defendantCa)  If  a  de- 
■  default  lias  been  made  absolute,  the  proper 
to  set  it  aside   is,  by  presenting  a  petition 
cal,  not  by  motion  to  discbar^  the  order 
I  the  decree  absolute.  (A) 

le  plaintiff  does  not  appear  at  the  hcaringr, 
3avit  being  made  either  that  the  defendant 
rvcd  with   a   nubfccmi  to  bear  judgment, 
sing  that  tlie  cause  vr&s  set  do«-n  by  the 
r,  and  the  siibpacmi  sued  out  by  him,)  or 
e  plaintiff  was  served  with  such  subptrmi, 
sing  that  it  was  sued  out  by  the  defendant) 
will  be  dismissed,  with  costs.    But  without 
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struck  out  of  the  paper,  and  no  costs  are  given  on 
either  side.  The  plaintiff  may,  by  petition,  have 
his  cause  restored  to  the  paper  of  causes ;  but  it 
is  postponed,  till  after  all  the  causes,  which  are 
then  set  down,  are  heard,  (a)  But  the  last  cause 
in  the  paper  is  exempt  from  these  rules ;  if  it  is 
called  on^  and  either  of  the  parties  does  not  attend, 
it  stands  over,  of  course,  till  the  next  day  of 
causes,  without  any  prejudice  to  the  absent  party. 

It  frequently  happens,  that  a  party  in  a  cause  is 
not  ready,  when  it  is  called  on,  and  applies  to  the 
court  that  it  may  stand  over  till  a  stated  day ;  and 
this  application  is  usually  consented  to  by  the 
other  party,  if  no  material  inconvenience  can  arise 
from  the  delay;  but  if  it  is  not  consented  to,  the 
party,  who  makes  the  application,  ought  to  pay  the 
costs  of  the  day. 

Although  it  is  a  general  rule,  that  causes  come 
on  to  be  heard  according  as  they  stand  in  the 
cause  book,  yet  they  are  sometimes  heard  out  of 
their  ordinary  course.  (6)     In  some  cases,  a  cause 


(a)  Glib.  For.  Rom.  162. 

(6)  Note.  It  seems  formerly 
to  have  been  the  practice,  if 
a  peer  of  the  realm  was  a  party 
in  a  cause,  and  came  on  the 
bench,  to  call  on  his  cause,  next 
after  that  then  in  hearing  when 


the  peer  took  his  seat  on  the 
bench.  But  this  was  not  allowed, 
if  the  adverse  counsel  would 
say  that  they  were  not  ready, 
but  would  be  so  when  the  cause 
was  called  on  in  its  course; 
Gib.  For.  Rom,  154. 
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ra  for  hearing,  will  be  advanced  ou  an  ap- 
m  by  motion,  or  petition,  to  the  judge  be- 
lom  the  cause  stands  for  hearing.    Thus, 
it  for  the  performance  of  an  agreement  on 
■t  of  the  defendant,  to  accept  a  lease  for  a 
f  years,  if  it  appears  that  the  term  of  years 
pire  before  it  can  come  on  to  be  heard  in  its 
■  course,  (in  which  ease  the  decree  which  was 
could  not  be  made  against  the  defendant,) 
irt  will  advance  the  cause  on  the  plmntifiTs 
Uiing  to  give  due  notice  to  the  defendant  of 
ig  advanced ;  and  no  previous  notice  of  the 
tion  is  necessary  to  the  other  side,  as  a  de- 
;  has  no  right  to  object  to  the  cause  being 
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having  been  previously  obtained,  (^r)  But  office 
copies  of  depositions,  by  living  persons,  in  a  tithe 
suit  in  the  Exchequer,  may  be  read  in  a  similar 
suit  in  this  court,  against  another  defendant^  who 
makes  the  same  defence,  on  production  of  office 
copies  of  the  bill  and  answer  in  the  former  suit, 
without  any  order  of  this  court  for  that  purpose.(&) 
The  other  side  may  make  use  of  the  usual  order 
obtained  in  a  suit  here,  without  motion,  unless  he 
is,  upon  special  reason  shown  to  the  court  by  the 
party  first  desiring  the  same,  inhibited  by  the  same 
order  fix)m  so  doing,  (c)  And  it  may  be  added^ 
that  the  court  will  order  depositions  in  the  cross 
suit  to  be  read,  on  the  account  directed  in  the 
original  suit,  though  the  cross  bill  is  dismissed,  (i/) 
And  a  cross  bill  for  discovery,  taken  pro  confssso^ 
will  be  ordered,  on  motion,  to  be  read  at  the  hear- 
ing of  the  original  cause,  (e)  But  it  is  necessary 
that  a  mhpcena  to  hear  judgment  should  be  served 
in  each  cause ;  for  the  cause  of  that  party,  who 

(a)  Ne?il     v.    Johnaoo,     2  are  to  be  read  but  by  special 

Vern.  447 ;  Wilford  v.  Beaseley,  order ;  aod,  regularly,  the  court 

3  Atk.    501    aod  503;    Wy.  granteth  no  order  for  reading 

Pract.  Reg.  172.  depositions^  except  it  be    be- 

(6)  Williams  v.  Broadheard,  tween  the   same  parties,    and 

1  Sim.  151.    Note,  By  7 1st  of  upon  the  same  title  and  cause 

Lord     Bacon's    Ord.,    Beam,  of  suit« 

Cha.  Ord.  31,  decrees  in  other  (c)  Beam.  Cha.  Ord.  194. 

courts  may  be  read  upon  hear-  (d)  Lubiere  v.  Genou,  2  Ves. 

ing,  without  the  warrant  of  any  579. 

apecial  order;  but  no  deposi-  (e)   Corey    v.   Gerteken,   2 

tioDs  taken  in  any  other  coort^  Mtd.  43. 
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■erving  this  process  shall  not  come  on  at  the 
■me  with  the  other  party's,  unless  the  latter 
|ts  to  it.  (a) 

^  cause  is  likely  to  come  on  before  the 
Iwliich  the  publication  has  been  enlarged, 
pication  must  be  made,  that  the  cause 
land  over  or  be  ndjourned ;  it  would  other- 
p  struck  out  of  the  paper,  and  be  set  down 
1(0)  It  may  be  proper  here  to  state,  that, 
llStli  of  Lord  Bacon's  Ordcrs,(f)  it  is  di- 
I  that  where  causey  are  dismissed  upon  full 
t,  and  the  dismission  signed  by  the  Lord 
Jllor,  such  causes  shall  not  be  retained 
:  new  bill  admitted,  except  it  be  upon 
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SECTION    III. 


Decree. 


A  decree  is  a  sentence  of  the  court  at  the  hearing, 
upon  facts  proved  or  admitted.  After  it  has  been 
pronounced  by  the  court,  the  minutes,  or  heads 
of  it,  are  taken  down  by  the  register  in  court,  and 
delivered  out  to  the  diflFerent  parties  in  the  cause. 
To  assist  the  register,  the  counsel  or  solicitor  for 
each  party  frequently  takes  down  the  minutes  of 
the  decree,  according  to  his  apprehension  of  it, 
and  which  are  left  with  the  register,  {a)  If  any 
part  of  the  decree  is  mistaken,  omitted,  or  ob- 
scurely expressed  in  the  minutes,  the  court  will, 
upon  motion  or  petition,  before  the  decree  has 
been  passed  and  entered,  rectify  the  minutes,  by 
making  them  conformable  to  the  decree.  From 
the  minutes,  as  taken  by  the  register,  or  as  agreed 
upon  by  the  opposite  parties,  the  decree  is  drawn 
up  by  that  officer,  and  is   delivered  out  to  the 


(a)  Note.  By  40th  of  Lord 
Bacon's  Orders,  Beam.  Cha. 
Ord.  21,  the  registers,  upon 
sending  their  draught  unto  the 
counsel  of  the  parties,  are  not 
16  respect  the  interlineations  or 
alterations  of  the  said  counsel, 


be  the  said  counsel  never  so 
great,  fujther  than  to  put  tbem 
in  remembrance  of  that  which 
is  truly  delivered  in  court,  and 
so  to  conceive  the  order  upon 
their  oath  and  duty,  without 
any  further  respect. 


KK 
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I'm  wliosc  favour  it  is  made,  and  a  copy  of  it 

Hally  bespoken  by  the  other  party,  (a)     This 

i  is  afterwards  retm-ned,  and  an  office  copy 

I  of  it  by  the  adverse  party.     The  register 

ippoints  a  day  for  passing  tlie  decree,  which  he 

ly  sending  a  note  in  writing  to  the  adverse 

clerk  in   court,  informing  him  that  the 

;  will  be  passed  on  such  a  day,  and  reqmring 

>  bring  his  copy,  and  to  attend  at  the  passing, 

lie  will  pass  the  decree  without  him ;  the 

I.T  then  passes  tlie  decree,  unless  some  mis- 

tr  error  can  be  pointed  out  in  the  mode  of 

;  it  up.     The  register  passes  the  decree  by 

f  his  signatui'e  on  the  left-hand  side  of  the 
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copy  of  it  is  entered  of  course  in  the  books  kept 
for  that  purpose. 

Where  there  is  evidence  in  the  cause^  so  much 
of  it  as  has  been  read,  or  agreed  to  be  con* 
sidered  as  read,  is  entered  in  the  decree  as  read 
at  the  hearing ;  and  where  it  does  not  appear 
hy  the  register's  minutes,  that  any  evidence  Was 
read  at  the  hearing,  the  court  ought  not,  upon  a 
subsequent  application,  to  make  an  order  that  the 
evidence  should  be  entered  as  read,  (a)  But  in  a 
decree  by  default,  it  is  not  the  practice  to  enter 
the  evidence  as  read,  (b)  The  decree  is  then  said 
to  be  passed  and  entered,  (c) 

All  decrees  and  orders  made  in  Michaelmas 
and  Hilary  terms,  are  to  be  entered  before  the  first 
day  of  Michaelmas  term  following,  and  all  of 
Easter  and  Trinity  terms  to  be  entered  before  the 
first  day  of  Easter  term,  or  else  the  parties  must 
obtain  an  order  to  enter  these  nunc  pro  tunc,  {d) 

It  may  be  useful  to  remark,  that  if  the  party  in 
possession  of  the  decree  neglects  to  return  it  to 
the  register  to  be  passed,  so  that  a  copy  of  it 
cannot  be  delivered  out  to  the  other  party>  or  to 
enter  it  after  it  has  passed,  in  the  one  case,  the 

(a)  1  Bro.P.C.466.  (c)  Hind,  430,  431;    Gilb. 

.     (6)  Stubbs  V. ,  10     For.  Rom.  162. 

Ves.  30s  (d)  Gilb.  For.  Rom.  163, 

KK2 
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i\\\,  upon  application  of  the  latter,  order  the 
I  to  be  returned  to  the  register ;  in  the  other 
the  register  will,  on  application  to  him,  sign 
liee  copy  of  the  orig-inal  decree,  which  copy 
nen  be  entered  in  like  manner  as  the  on- 

I  loss  of  a  decree,  which  had  been  drawn 
I  acted  under,  and  on  which  proceedings 
ten  bad  in  the  Master's  office,  and  reports 
1  and  whicli  had  not  been  entered  after  a 
If  80  years,  has  been  supplied  by  an  order, 
Ing  an  entry  of  tlie  decree  to  be  made,  from 
gr  writing,   purporting   to  be  the  copy  of 
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It  is  foreign  to  the  nature  of  this  work  to  point 
out  the  different  persons  who  are  bound  by,  or 
who  may  take  advantage  of,  the  decree  which  is 
pronounced  by  the  court.     But  it  may  be  useful 
to  observe,  that  regularly,  if  any  thing  is  prayed 
against  an  infant,  by  the  words  of  the  decree  he 
has  a  day  given  him  to  show  cause,  within  a  certain 
time  after  he  comes  of  age  ;  the  words  of  which 
decree  are  thus :  *^  And  this  decree  is  to  be  binding 
on  the  infant,  unless  he  shall,  within  six  months 
after  he  shall  have  attained  the  age  of  twenty-one 
years,  being  served  with  process  for  that  purpose^ 
show  unto  this  court  good  cause  to  the  contrary.** 
ITiis  process,  which  is  by  way  of  subpcena^  must  bq 
served  on  the  defendant  at  his  coming  of  age ; 
and  it  is  a  judicial  writ,  and  must  be  returnable  in 
term  time ;  but  if  he  shows  no  cause,  the  decree 
is  made  absolute  upon  him.  (a)    On  the  infant's 
coming  of  age,  and  before  the  decree  is  made 
absolute,  he  may  put  in  a  new  answer,  and  make 
another  defence,  and  examine  witnesses. (6)     And 
it  is  good  cause,  why  a  decree  should  not  be  made 
absolute  against  an  infant,  after  he  comes  of  age^ 
that  he  has  put  in  a  new  answer,  (c)     But  an 
infant  who  is  aggrieved  by  a  decree,  is  not  obliged 

(a)  Gilb.  For.  Rom.  160.         2  P.  W.  401 ;  Bennett  v.  Lce^ 
(6)  Fountain  v.  Caine,  1  P.     2  Atk.  531. 
W.  504 ;  Napier  V.  Effingham,         (c)  Napier  v.  Lady  E.  How« 

ardy  Mo8.  68. 


Decree. 

7,  till  lie  is  of  age  before  he  seeks  redress, 
ay  apply  for  that  purpose,  as  soon  as  he  is 
d ;  neither  is  he  bound  to  proceed  by  way 
liearing,  or  bill  of  review,  but  may  impeach 
:mer  decree  by  an  original  bill ;  in  which  it 
c  enough  for  him  to  say,  the  decree  was 
ed  by  fraud  and  collusion,  or  that  no  day 
ven  him  to  show  cause  against  it ;  (a)  and 
Ds  that,  provided  that  there  is  a  foundation 
upon  the  merits,  an  infant,  before  he  comes 
■,  is  entitled  to  apply  to  the  court  to  put  iu  a 
answer.  (A)     But  in  the  ease  of  a  decree  of 
>sure  against  an  infant,  although  he  has  six 
is'  time,  after  he  comes  of  age,  to  show  cause 
.t  the  decree^  yet  he  is  not,  when  he  comes 
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vised  to  trustees  for  sale  to  pay  debts^  and  the 
heir  at  law  is  an  infant^  he  has  no  day  given  him 
to  show  cause  on  coming  of  age ;  but  if  he  had 
been  decreed  to  join  the  conveyance^  he  must 
have  had  a  day,  after  the  coming  of  age.(ei) 
Where  there  is  no  devise  of  lands  expressly  to 
any  particular  person,  he  has  a  day  on  coming 
of  age.  {b) 

In  the  case  of  a  feme  covert,  where  a  bill  is 
brought  against  her  and  her  husband,  during  co- 
verture^  and  where  he  merely  claims  in  her  rights 
and  dies,  and  the  right  survives  to  her,  it  seems 
that  the  wife  may  file  a  new  answer,  and  make 
a  new  defence,  and  draw  into  question  the  validity 
of  the  decree  obtained  against  her  during  co> 
verture,  and  reverse  it,  if  there  be  just  cause  for 
it  (c)  But  if  she,  before  her  marriage,  or  her 
ancestors,  mortgage  lands,  and  the  equity  of  re* 
demption  comes  to  her,  upon  a  bill  brought  by 
the  mortgagee  to  foreclose,  the  married  woman  is 
liable  to  be  absolutely  foreclosed^  though  during 
coverture,  and  shall  have  no  day  given  her,  or  her 
heirs,  to  redeem,  after  the  coverture  shall  be  de- 
termined.(J) 

(a)  Cooke  v.  Parsons,  2  Vern.     420 ;  Avedale  v.  Avedale,    3 
429 ;  Blatch  v.  Wieder,  1  Atk.     Atk.  117. 
421.  (c)  Gilb.  For.  Rom.  161. 

(6)  Blatch  V.  Wieder,  1  Atk.         (d)  Mallack  v.  Gallon,  3  P. 

W.  362. 


\  respect  to  the  persons,  wbo  may  have  the 
of  a  decree,  it  niay  be  proper  to  observe, 
party  to  a  suit  may  sometimes  have  the 

of  a  deeree,  without  appearing  at  the 
i;  as  where  a  decree,  in  a  suit  by  a  residuary 
:  against  the  trustees  and  executors,  and 
;  other  residuary  legatees,  who  were  out  of 
Tsdiction  of  the  court,  directed  the  usual 
ts,  the  court  ordered,  upon  the  application 

last-named  persons,  though  still  abroad 
ubmitting  to  be  bound  by  the  deeree),  that 
lould  be  at  liberty  to  enter  their  appearance, 
ould  have  the  same  benefit  of  the  decree,  as 

had  put  in  their  answer,  and  had  appeared 
hearing,  (fl)    And  in  another  ease,  a  bill 
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in  the  cause^  and  to  be  liable  to  the  costs,  he 
should  be  at  liberty  to  go  before  the  Master,  and  act 
upon  the  decree,  as  if  he  had  been  named  a  party 
upon  the  record,  {a)  And  the  court  will  some* 
times  order  that  the  plaintiff  in  one  suit  shall  be  at 
liberty  to  prosecute  a  decree  obtained  in  another, 
but  similar,  suit,  if  the  plaintiff  in  the  latter  delay 
prosecuting  the  decree.  (Ji)  Also,  in  a  creditor's 
bill,  if,  after  a  decree  is  obtained,  the  plaintiff  dies, 
another  creditor  may  obtain  an  order  for  liberty 
to  file  a  supplemental  bill,  if  the  representatives 
of  the  deceased  plaintiff  do  not  revive  within  a 
limited  time,  (c)  And  a  creditor,  coming  in  under 
a  decree,  is  permitted  to  prosecute  the  same,  on 
account  of  delay,  though  only  interested  in  the 
first  part  of  the  decree,  and  not  in  the  -whole  of 
it,  as  the  plaintiff  was.  {d)  And  by  the  56th  of 
the  General  Orders  of  1829,  where  the  party  actu* 
ally  prosecuting  a  decree  or  order  does  not  proceed 
before  the  Master  with  due  diligence,  there  the 
Master  shall  be  at  liberty,  upon  the  application  of 
any  other  party  interested,  either  as  a  party  to  the 
suit,  or  as  one  who  has  come  in  and  established 

(a)  Farrer  v.  Wyatt,  5  Mad.  (c)  Dixon  v.  Wyatt,  4  Mad. 

449.  392. 

(6)  Torin  V.  Fawke,  1  Dick.  (d)  Edmunds  v.   Acland,  5 

235;  Sheppard  v.  Mesaider^  2  Mad.  31.     See  Powell  v.  Wal- 

Dick.  797;  Sims  v.  Ridge,  3  worth,  2  Mad.  183;  Fleming 

Mer.  458.  v.  Prior,  5  Mad.  423 ;  Sims  v. 

Ridge,  3  Mer.  458. 


Decree. 

\m  before  the  Master,  under  tlie  decree  or 
to  commit  to  him  the  prosecution  of  the 
icree  or  order,  and  from  thenceforth,  neither 
rty  making  default,  nor  his  solicitor,  shall 
ibcrty  to  attend  the  Master,  as  the  prose- 
tf  the  said  decree  or  order.     And  in  a  cre- 
suit,  residuary  legatees,  upon  motion,  ob- 
an  order  that  they  should  be  at  liberty  to 
'ore  the   Master,  in  taking  the  accounts, 
;h  they  were  not   parties,  (a)     And   leave 
?n  given,  upon  petition,  to  tlie  purchaser  of 
;erest  of  a  party,  to  attend  the  Master  in 
J  the  enquiry   directed  by  the  decree,  (i) 
decree  for  the  administration  of  assets,  in 
icable  suit,  a  creditor  having  filed  a  bill. 
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defendant  to  prosecute  the  decree  against  the 
other ;  as  where  the  surety  pays  money,  the  prin- 
cipal must  indemnify  the  surety,  and  the  court 
will  make  the  decree  over,  (a)  And  on  this  sub- 
ject it  may  not  be  irrelevant  to  state,  that  where 
the  claim  of  the  next  of  kin  is  raised  on  the  record, 
and  one  of  the  next  of  kin  had  in  that  character 
been  made  a  party  to  the  suit^  then  any  other 
persons  found  by  the  Master  to  be  the  next  of 
kin  may  be  heard  by  counsel,  though  not  parties ; 
but  where  the  claim  is  not  raised  on  the  record, 
and  none  of  the  next  of  kin  are  in  that  character 
parties  in  the  cause,  there  must  be  a  supplemental 
bill  to  bring  them  before  the  court,  {b) 


(tt)   Walker  ?.  Preswick,  2         (h)  Waite  v.  Temple,  1  Sim, 
Ves.  622.  and  Stu.  320. 


50S 
CHAPTER  IX. 

EEOrNGS  UNDER INTERLOCUTORV  DECREES. 

Mode  of  Proceedittij  in  the  Masttrs  Office,  under  nch 
s:  Sales   before    the   Mailer  ^    The   Master's  IttpvTl, 
xceplions  tkerelo ;  fssuc,  and  Special  Cuse  ;  Further 
ions;  Costs. 

SECTION    I. 

Mode  of  Proceeding  under  Decrees.       609 

it  being  frequently  necessary  to  have  an  account 
taken,  and  inquiries  made,  and  points  ascertained, 
by  a  Master,  or  to  direct  a  question  of  fact  to  be 
tried  by  a  jury,  or  to  send  a  cause  for  the  opinion 
of  a  court  of  common  law  on  a  pure  question  of 
law,  before  this  court  can  with  propriety  consider 
the  question  submitted  to  it;  and  when  these 
previous  matters  are  settled,  the  cause  is  after- 
wards brought  on  for  further  directions,  or  upon 
the  equity  reserved,  thete  being,  in  the  original 
decree,  a  reservation  of  the  points  thereinafter 
intended  to  be  considered.  If,  upon  a  reference 
to  a  Master,  any  fact  is  admitted  or  agreed  to 
before  him,  he  shall  make  a  memorandum  of  the 
same,  which  must  be  signed  by  the  party  ad- 
mitting or  agreeing,  in  the  presence  of  the 
Master,  {a) 

It  would  be  almost    impossible  to   state  all 
the  different  purposes  for  which  references  (A)  are 


and  apon  the  entrance  into  a 
hearing,  thej  may  receive  some 
direction,  and  be  turned  over 
to  have  the  accounts  consi- 
dered, except  both  parties,  be- 
fore a  hearing,  do  consent  to  a 
reference  of  the  examination  of 
the  accounts,  to  make  it  more 
ready  for  a  hearing.  By  the 
51 8t  Order,  the  like  course  is  to 
.be  taken  for  the  examination  of 


court  rolls,  upon  customs  and 
copies,  which  shall  not  be  re- 
ferred to  any  one  Master,  but 
two  Masters,  at  the  least.  See 
Beam.  Cha.  Ord.  80  and  81. 

(a)  Beam.  Cha.  Ord.  304. 

(6)  Note.  By  the  22nd  of 
Lord  Coventry's  Orders,  Beam. 
Cha.  Ord.  81,  the  register  shall, 
witliin  ten  days  after  the  end  of 
every  term,  certify  to  the  Lord 
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0  the  Master  under  a  decree;  the  cases  id 
these  refereuces  are  made,  are  generally 
where   the   investigation   or   inquiry   into 
!  matters  is  necessary,  but  which  it  would 
emely  difficult  or  inconvenient,  for  a  judge 
iu  a  court  of  justice,  to  make.      Thus  (as  a 
the  instances)  it  is  referred  to  a  Master  to 
icounts ;    to  examine    the  parties  or  wit- 
upon  interrogatories  -,  to  advertise  for  the 
of  creditors  under  a  creditor's  bill ;    to 
naintenance  for  an  infant;   to  approve  of 
roper  person  to  be  his  guardian  ;  to  sell 
;ates  directed  by  the  court  to  be  sold  ;  to 
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Bj  the  76th  of  the  General  Orders  of  1828, 
where  a  Master  is  directed  to  settle  a  convey- 
ance, or  to  tax  costs,  in  case  the  parties  differ 
about  the  same,  there  the  party  claiming  .the 
costs,  or  entitled  to  prepare  the  conveyance, 
shall  bring  the  bill  of  costs,  or  the  draft  of  the 
conveyance,  into  the  Master's  office,  and  give 
notice  of  his  having  so  done  to  the  other 
party ;  and  at  any  time  within  eight  days  after 
such  notice,  such  other  party  shall  have  liber- 
ty to  inspect  the  samie,  without  fee,  and  may 
take  a  copy  thereof  if  he  thinks  fit ;  and  at  or 
before  the  expiration  of  the  eight  days,  or  such 
further  time  as  the  Master  shall  in  his  discretion 
allow,  he  shall  then  either  agree  to  pay  the  costs, 
or  adopt  the  conveyance,  as  the  case  may  be,  or 
signify  his  intention  to  dispute  the  same ;  and  in 
case  he  dispute  the  same,  the  Master  shall  then 
proceed  to  tax  the  costs,  or  settle  the  conveyance 
according  to  the  practice  of  the  court. 

The  first  step  to  be  taken  after  the  decree  has 
been  entered,  is  to  leave  a  copy  of  the  title,  and 
ordering  part  of  it,  with  the  Master,  to  whom  the 
cause  is  referred.  Several  regulations  have  been 
introduced  on  this  subject,  by  the  late  Orders  in 


Vide  ante  p.  6,  where  a  more  copious  account  is  given  of  the 
references  to  Masters. 
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■ry  of  1828.    By  the  48th  Order,  where  any 
or  order  referring  any  matter  to  a  Master 
n'ought  into  the  Master's  office  within  two 
i  after  the  same  decree  or  order  is  pro- 
■d,  there  any  party  to  tlie  cause,  or  any 
larty  interested  in  the  matter  of  tlie  refer- 
hall  be  at  liberty  to  apply  to  the  court  by 
or  petition,  as  lie  may  be  advised,  for  the 
e  of  expediting  the  prosecution  of  the  said 
or  order.     And  by  the  49th  Order,  every 
shall  enter  in   a  book  to  be  kept  by  him 
:  purpose,  the  name  or  title  of  every  cause 
ter  referred  to  him,  and  tlie  time  when  tlie 
or  order  is  brought  into  his  office,  and  the 
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decree  or  order,  the  solicitor  bringing  in  the  same, 
shall  take  out  a  warrant  appointing  a  time,  which 
is  to  be  settled  by  the  Master,  for  the  purpose  of 
the  Master  taking  into  consideration  the  matter 
of  the  said  decree  or  order,  and  shall  serve  the 
same  upon  the  clerks  in  court  of  the  respective 
parties,  or  upon  the  parties  or  their  solicitors,  in 
cases  where  they  shall  have  no  clerks  in  court. 
And  by  the  61st  of  the  same  Orders,  at  the  time 
so  appointed  for  considering  the  matter  of  the 
said  decree  or  order,  the  Master  shall  proceed  to 
regulate,  as  far  as  may  be,  the  manner  of  its 
execution  ;  as,  for  example,  to  state  what  parties 
are  entitled  to  attend  future  proceedings,  to 
direct  the  necessary  advertisements,  and  to  point 
out  which  of  the  several  proceedings  may  be 
properly  going  on  pari  passu;  and  as  to  what 
particular  matters,  interrogatories  for  the  exami- 
nation of  the  parties,  appear  to  be  necessary,  and 
whether  the  matters  requiring  evidence,  shall  be 
proved  by  affidavit,  or  by  examination  of  wit- 
nesses ;  and  in  the  latter  case,  if  necessary,  to 
issue  his  certificate  for  a  commission  ;  and  if  the 
Master  shall  think  it  expedient  so  to  do,  he  shall 
then  fix  a  certain  time  or  certain  times,  within 
which  the  parties  are  to  take  any  certain  pro- 
ceeding or  proceedings  before  him.  And  by  the 
62nd  of  the  same  Orders,  upon  any  subsequent  at- 
tendance before  him,  in  the  same  cause  or  matter, 
the  Master,  if  he  thinks  it  expedient  so  to  do,  sliall 
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fix  a  certain  time  or  certain  times,  within  which  the 
parties  are  to  take  any  other  proceedings  or  pro- 
ceeding before  him.   And  by  the  53rd  of  the  same 
Orders,  where  some  or  one,  but  not  all,,  the  par- 
ties, do  attend  the  Master  at  an  appointed  time, 
whether  the  same  is  fixed  by  the  Master  person- 
ally, or  upon  a  warrant,  there  the  Master  shall  be 
at  liberty  to  proceed  ex-parte^  if  he  thinks  it  expe- 
dient, considering  the  nature  of  the  case,  so  to  do. 
And  by  the  64th  of  the  same  Orders,  where  the 
Master  has  proceeded  ex-parte^  such  proceeding 
shall  not  in  any  manner  be  reviewed  in  the  Mas- 
ter's office,  unless  the  Master,  upon  special  appli- 
cation made  to  him  for  that  purpose,  by  a  party 
who  was  absent,  shall  be  satisfied,  that  he  was  not 
guilty  of  wilful  delay  or  negligence,  and  then 
only,  upon  payment  of  all  costs  occasioned  by  his 
non-attendance  ;  such  costs  to  be  certified  by  the 
Master  at  the  time,  and  paid  by  the  party  or  his 
solicitor,  before  he  shall  be  permitted  to  proceed 
on  the  warrant  to  review.     And  by  the  55th  of 
the  same  Orders,  where  a  proceeding  flails,  by 
reason  of  the  non-attendance  of  any  party  or  par- 
ties, and  the  Master  does  not  think  it  expedient 
to  proceed  cr-parte,  there  the  Master  shall  be  at 
liberty  to  certify  what  amount  of  costs,  if  any,  he 
thinks  it  reasonable  to  be  paid  to  the  party  or  par- 
ties attending,  by  the  absent  party  or  parties,  or 
by  his  or  their  solicitor  or  solicitors,  or  clerik  or 
clerks,  in  court  personally,  as  the  Master  in  bis 


in  the  Ma^tet^s  Office  under  Decrees.      515 

discretion  shall  think  fit;  and  upon  motion  or 
petition^  without  notice,  the  court  will  make  order 
for  the  payment  of  such  costs  accordingly.  And 
by  the  59th  of  the  same  Orders,  every  warrant  for 
attendance  before  the  Master,  shall  be  considered 
as  peremptory,  and  the  Master  shall  be  at  liberty 
to  continue  the  attendance  beyond  the  hour,  and 
during  such  time  as  he  thinks  proper ;  and  shall 
be  empowered  to  increase  the  fee  for  the  solici- 
tor s  attendance,  in  proportion  to  the  time  actually 
occupied.  And  in  case  the  Master  shall  not  be 
attended  by  the  solicitor,  or  a  competent  person 
on  behalf  of  the  solicitor  of  any  party,  the  Master 
shall,  in  such  case,  disallow  the  usual  fee  for  the 
solicitor's  attendance,  taking  care  either  in  allow- 
ing an  increased  fee,  or  disallowing  the  usual  fee, 
to  mark  his  determination  in  his  attendance  book^ 
and  also  on  the  warrant  for  attendance. 

The  party  whose  interest  it  is  to  prosecute  the 
decree,  (after  leaving  a  copy  of  the  title,  and 
ordering  part  of  it  before  the  Master,)  then  obtains 
a  warrant  from  the  Master,  and  serves  it  on  the 
clerk  in  court,  or  his  agent  at  his  seat  at  the  six 
clerks'  office,  of  the  party  who  is  directed  by  the 
decree  to  do  a  specific  act  before  the  Master. 
The  warrant  must  be  served  two  days,  at  least, 
before  the  time  required  for  the  atttendance 
thereon,  thus :  Thursday  for  Saturday ;  Saturday 
for  Tuesday.    But  if  the  party  is  not  ready  to  do 

LL  2 
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in  question,  the  Master  or  the  court  will, 
ral,  on  application  for  that  purpose,  grant 
lable  time  for  doing  it.     But  if,  after  scr- 

tlie  warrant,  and  the  expiration  of  the 
ime,  [if  such  has  been  granted,]  the  party 
default,  application  may  be  made  to  the 
pon  the  Master's  certificate  of  sueii  default, 
may  do  the  act  in  question  within  a  eer- 
ie, or  stand  committed. 

was  necessary  that  the  Master  shonld  pro- 

dk  in  (Halt,  instead  of  the  usual  course,  a 

s    order    was    to    be    obtained,    that   the 

should    be    at  liberty   to   do   so.      But 
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for  an  account,  there  ought  to  be  a  distinct 
interrogatory  to  the  following  purport,  whether 
the  defendant,  the  executor,  was  indebted  to 
the  testator,  upon  any,  and  what  account,  and 
liberty  will  be  given;  upon  the  suggestion  of 
a  legatee,  to  exhibit  such  an  interrogatory,  {a) 
On  a  reference  to  the  Master,  in  bankruptcy, 
with  liberty  to  him  to  examine  parties  on  inter- 
rogatories, if  he  should  think  fit,  it  seems,  that  if 
the  Master  should  decline  to  examine  any  party, 
when  required  so  to  do,  he  should  state  the 
grounds  on  which  he  declined  so  to  do.  {b)  It 
is  stated  by  Lord  Hardwicke,  (c)  that  where  there 
is  a  general  direction  in  a  decree,  to  examine  a 
party  on  interrogatories  before  the  Master,  as  the 
Master  shall  direct,  if  the  paj^tj/  has  been  exa- 
mined on  one  set  of  interrogatories,  and  after- 
wards there  shall  arise  another  matter,  which  the 
Master  thought  it  proper  to  be  examined,  it  is  in 
the  judgment  of  the  Master  at  what  time  and  how 
often  the  defendant  should  be  examined  ;  and 
no  new  order  is  necessary,  as  in  the  case  of  a 
witness.  And  Sir  J.  Leach  held,  if  the  Master 
considered  further  interrogatories  necessary,  he 
may  admit  them,  without  an  order  of  the  court,  (rf) 

(a)  Simons  v.Gutteridge,  13  (c)  Cowslade  v.   Cornish,  2 

Ves.  262, 264.  Vcs.  270. 

(6)  Ex-parte  Charter,  2  Cox,  {d)  Price  v.  Sutton..  5  Mad. 
168.  465.       Cornish  v.  Acton,     1 

Dick.  149. 
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But  Lord  Eldon,  in  Purcell  v.  M*Namara,  (a)  said, 
that  though  the  usual  direction  is  to  examine 
the  parties  as  the  Master  should  think  fit,  the 
practice  had  been  settled,  that  the  Master  could 
not,  without  an  order,  examine  a  party  who  has 
previously  been  examined ;  that  it  was  not  of 
course,  but  in  the  discretion  of  the  court  to  grant 
or  refuse.  The  Master  is  at  liberty,  under  the 
order,  to  examine  all  parties  on  interrogatories  or 
otherwise,  as  he  should  think  fit,  to  examine  par- 
ties vivA  voce  ,  after  he  has  examined  them  on  in- 
terrogatories, if  not  satisfied  with  the  former  ex- 
amination, (b) 

Interrogatories  for  the  examination  of  the 
parties,  are  settled  by  the  Master,  (c)  although 
they  are  frequently  prepared  by  counsel  or  soli- 
citor. If  the  party  to  be  examined  resides  above 
twenty  miles  from  London,  an  order  must  be 
obtained  for  a  commission  to  take  his  examina* 
tion,  which  is  granted  of  course  on  the  Master's 
certificate  that  it  is  necessary.  The  time  for  re- 
turning the  commission  is  not  limited ;  the  Mas- 
ter is  the  proper  judge  of  that,  and  the  order  is 
made  for  a  commission  generally.  (^  After  a  de- 
fendant's examination  upon  interrogatories,  the 

(a)  17  Ves.  434.  (c)   PurceU   v.    M'Namara, 

(6)  Ex-parte    Sanderson,    2      17  Ves.  434. 
Cox.  196.  (d)  Hairby   ▼.    Emmet,    5 

Ves.  683. 
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court  will  permit  the  plaintiff  to  file  new  interroga- 
tories^ although  he  moved  for  payment  of  money 
into  court  upon  the  first  examination,  {a)  If  the 
party  who  is  to  be  examined  is  not  in  a  competent 
state  of  mind  to  put  in  his  examination  himself, 
the  court  will  appoint  some  person  to  put  in  his 
examination  for  him. (A)  The  interrogatories  are 
engrossed  on  parchment,  and  the  Master  signs  a 
certificate  of  having  allowed  them,  which  is  filed 
in  the  report  oiBBce.  An  exception  will  not  lie  to 
the  propriety  of  the  interrogatory ;  but  the  ex- 
ceptions should  be  to  the  Master's  certificate, 
upon  what  he  does  after  the  interrogatories  are 
addressed  to  the  person  to  be  examined,  (c)  After 
the  filing  of  the  interrogatories^  warrants  are  then 
taken  out,  and  served  on  the  clerks  in  court  of  the 
defendant.  The  party  to  be  examined,  then  by 
his  solicitor^  applies  to  the  Master's  office  for  a 
copy  of  the  interrogatories,  and  afterwards  pre- 
pares a  written  examination  on  them,  which,  al- 
though frequently  prepared  by  counsel,  ijeed  not 
be  signed  by  him.  {d)  This  rule  also  applies  to 
the  examination  of  a  sequestrator  in  the  Master's 
office,  (e)    The  examination  is  then  left  at  the 

(a)  Hatch  V.  ,  19  GriflSths,  1  Dick.  103;  sed  vide 

Ves.  118.  Hughes  v.   WiUiams,  6  Ves. 

(6)  Page  t.   Page,  28th  of  459. 

Nov.  1799;  Attorney  General  (c?)  Bonus  v.  Flack,  18  Ves. 

▼.  Waddkgdoo,  1  Mad.  321.  287. 

(c)  Paxton  V.  Douglas,   16  (e)  Keen  v.    Fricei   1  Sim. 

Ves.  239  and  244 ;  Uoyd  v.  and  Stu,  98. 
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Master's  office ;  if  it  is  taken  under  a  commission 
it  ought  to  be  returned  into  the  six  clerks* 
office ;  (tf )  and  the  examination  is  for  the  benefit, 
not  only  of  the  party  who  files  the  interrogatories, 
but  of  all  other  parties  interested  in  it,  and  who 
are  entitled  to  take  copies  of  it.  {b) 

In  stating  his  accounts,  if  the  defendant  has  set 
forth,  in  the  schedule  to  his  answer,  all  his  receipts 
and  payments  down  to  the  time  of  filing  his  an- 
swer, he  must,  in  his  examination,  state  only  the 
subsequent  receipts  and  payments,  and  carry  on 
the  account  from  the  foot  of  his  answer,  to  the  time 
of  putting  in  his  examination,  (c)  If  it  is  con- 
ceived, that  the  examination  has  not  sufficiently 
answered  the  interrogatories,  an  order  might  have 
been  obtained,  that  the  interrogatories  and  the 
examination  should  be  referred  to  the  Master,  and 
that  he  should  look  into  the  examination,  and  into 
the  interrogatories,  and  should  report,  whether  the 
examination  be  sufficient  or  not.  But  now,  by 
the  73rd  of  the  General  Orders  of  1828,  the  party 
complaining  that  the  examination  taken  in  the 
Master's  office  is  insufficient,  may,  ^vithout  any 
order  of  reference,  examine  such  matter,  and  take 
out  a  warrant  for  the  Master  to  examine  such 
matter.    If  the  Master  reports  the  examination  is 

(a)  Dyott   V.  Anderton,    3         (c)  1    Turn.     Cha.    Praot 
Ves.  and  B.  176.  584. 

(b)  Ibid. 
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insufficient^  the  examinant,  unless  he  excepts  to 
the  report^  must  put  in  a  further  examination^  or 
he  Mdll  be  committed.  And  the  other  party  is 
entitled  to  a  reference  to  tax  the  costs  in  respect 
of  such  insufficient  examination,  (a)  But  the 
court  will  not,  in  analogy  to  the  case  of  insuffi- 
cient answers,  upon  an  examination  being  reported 
insufficient,  make  an  order  as  of  course,  that  the 
plaintiff  should  be  at  liberty  to  add  new  interro* 
gatories,  and  that  both  sets  of  interrogatories 
should  be  answered  at  the  same  time ;  but  a 
special  application  must  be  made  for  that  pur- 
pose, (b)  On  three  examinations  being  reported 
insufficient,  the  court  will  order  the  party  to  be 
committed,  as  he  will  be,  if  no  examination  at  all 
is  put  in ;  but  when  he  puts  in  his  examination, 
he  is  entitled  to  be  discharged  out  of  custody, 
notwithstanding  it  is  objected  to  as  insufficient, 
for  he  is  not  to  be  kept  there  till  the  sufficiency 
of  the  examination  is  ascertained,  (c)  The  exa- 
mination also  of  a  party,  may  be  referred  for 
impertinence  ;  but  if  the  Master  certifies  that  it  is 
impertinent,  he  ought  to  state  in  what  respect  he 
considers  the  same  as  impertinent,  {d) 

It  is  proper  here  to  add,  that  if  the  party  is 
directed  by  the   decree  to  produce  before  the 

(a)  Hubbard   v.   Hewlett,  2  (c)  Bonus  v.  Flack,  18  Ves. 

Mad.  469 ;  and  see  Gilb.  For.  287. 

Rom.  101 .  ((f)  Anonymous,  3  Mad*  246. 

{b)  Anonymous,  3Atk.511. 
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'  all  books,  papers,  &c.,  relating  to  a  parti- 
riatter,  in  his  custody,  when  he  brings  them, 
lies  an  affidavit  that  they  arc  all  that  are  in 
tody  or  power,  or  that  he  ever  hadj  (a)  and 
this  decree  the  Master  was  authorised  to 
mch  books  to  be  left  in  his  office,  {b)     And 
t  60th  of  the  General  Orders  of  1828,  it  is 
d,  that  wliere,  by  any  decree  or  order  of 
irt,  books,  papers,  or  writings,  are  directed 
)rodueed  before  the  Master,  for  the  pur|K>se 
h  decree  or  order,  it  shall  be  in  the  discre- 
f  the   Master  to  determine  what   books, 
,  or  writings,  are  to  be  produced,  and  when, 
r  how  long,  they  are  to  be  left  in  his  office, 
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that  there  has  been  a  full  production^  to  certify 
his  satis&ction.  (a)  The  mode  of  correcting  the 
Master  s  judgment  in  this  particular,  seems  to  be 
for  the  person  dissatisfied  with  the  Master's  opinion 
to  move  that  he  may  be  at  liberty  to  exhibit  fresh 
interrogatories  for  the  examination  of  the  party.(i) 
For  the  Master's  certificate,  as  to  the  production 
of  books,  &c.,  cannot  be  excepted  to.  (c)  If  the 
Master  should  refuse  his  certificate,  on  the  ground 
that  the  party  is  not  compellable,  upon  the  con- 
struction of  the  decree,  to  make  any  production, 
it  will  be  proper  to  move  for  an  order  on  the  party 
himself,  that  he  makes  the  required  production ;  (d) 
but  the  court  will  direct  the  Master  forthwith  to 
make  his  certificate  or  report  of  his  approbation  of 
the  draft  of  conveyance,  which  he  was  to  settle, 
in  order  that  the  party  might  except  to  it.  (e)  If 
it  should  be  necessary  to  inspect  books  and  papers 
left  by  the  defendant,  a  warrant  is  taken  out  and 
served,  under-written,  "  to  inspect  books  and 
papers  left  by  defendant."  But  the  Master  would 
not  permit  an  inspection  on  the  first  or  second 
warrant  thereon,  unless  the  defendant's  solicitor 
attended ;  if  he  did  not  attend,  a  third  warrant 
was  necessary,  which  should   be  under-written 

(a)  Cotton   V*    Harvey,   12  (d)    I   Turn.    Cha.  Pract. 

Yes.  391.  348. 

(6)  Ibid.  394.  (e)    Lloyd    v.    Griffith,     1 

(c)  Jones  ▼.  Powel;  1  Sim.  Dick.  103. 
387. 
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To   substantiate  this  discharge,   the    defend- 
ant is  not  allowed  to  read  his  own  answer,  or 
examination^  unless  in  this  way  ;  if  the  answer, 
or  examination,  states  that,  upon  a  particular  day, 
he  received  a  sum  of  money,  and  paid  it  over, 
that  may  discharge  him ;    but  if  he  says  that, 
upon  a  particular   day,   he   received  a  sum   of 
money,  and,  upon  a  subsequent   day,  he  paid 
it  over,  that  cannot  be  read  in  his  discharge, 
for  it  is  a  different  transaction,  (a)    And  by  the 
61st  of  the  General  Orders  of  1828,   all  parties 
accounting  before  the  Master,  shall  bring  in  their 
accounts  in  the  form  of  debtor  and  creditor,  and 
any  of  the  other  parties,  who  shall  not  be  satisfied 
with  the  accounts  so  brought  in,  shall  be  at  liberty 
to  examine  the  accounting  party  upon  interroga- 
tories, as  the  Master  shall  direct.     And  by  the 
62nd  of  the  same  Orders,  all  accounts,  when  passed 
and  settled  by  the  Master,  shall  be  entered  in  a 
book  to  be  kept  for  that  purpose  in  the  Master's 
office,  as  is  now  the  practice  with  respect  to  re- 
ceivers' accounts,   and   with   proper  indexes,  in 
order  to  be  referred  to,  as  occasion  may  require. 
The    Master  will   expect    that    the    accounting 
party  should  produce  vouchers  for  his  payments 
above  forty  shillings,  unless  the  decree  directs 
that  he  shall  be  allowed  such  sums  as  he  swears 


(a)  Thompson  v.  Lambe,  7  Ves*  587 ;  Ridgeway  v.  Darwin, 
ibid.  404. 
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IS  actually  espended ;  in  which  case,  it  is  not 
lent  that  he  believes  be  paid  them,  but  he 
peremptorily  swear  to  the  fact,  (a)    And  in 
:count  against  an  executor,  the  Master  was 
ted   to  allow  items,  whicb,  if  it  should  be 
ed  by  affidavit,  were  impounded  in  the  Ec- 
kstical  Court.  (A)     A\'here  the  usual   decree 
;counts  against  a  personal  representative  has 
taken  upon  motion,  by  consent,  the  Master 
:  to  re<iuire  the  vouchers  to  be  produced, 
ugh  the  answer  is  not  replied  to.  (c)     If  the 
ents  are  under  forty  shillings,  the  defendant 
be  alfowed  them  upon  his  own  oatli ;  (iT}  but 
s  case,  also,  it  is  not  sufficient  that  be  swears 
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tbat  purpose,  and  to  consider  of  a  proper  person 
to  act  as  guardian,  a  state  of  facts  should  be  laid 
before  the  Master,  pointing  out  the  situation,  age, 
and  fortune  of  the  infant,  and  the  name  of  some 
fit  person  to  act  as  his  guardian,  what  sum  of 
money  has  been  expended,  and  in  what  manner, 
and  to  and  from  what  period,  the  maintenance  is 
claimed.  If  the  Master  is  directed  to  inquire  what 
real  estates  the  testator  died  seised  of,  a  state  of 
facts  to  answer  these  inquiries  must  be  prepared, 
and  laid  before  the  Master.  So,  in  the  case  of 
the  marriage  of  an  infant  ward  of  the  court,  pro- 
posals for  a  settlement  by  the  other  party  are  to 
be  submitted  to  the  Master. 

It  is  proper  here  to  obser\T,  that  if  a  state 
of  fiicts  contains  impertinent  or  scandalous 
matter,  it  may  be  referred  to  the  Master,  in 
the  same  manner  as  the  pleadings  in  the  cause, 
or  affidavits  containing  impertinence  or  scan- 
dal, {a)  And  by  the  73rd  of  the  General  Orders 
of  1828,  if  any  party  wishes  to  complain  of  any 
matter  introduced  into  any  state  of  facts,  affida- 
vit, or  other  proceedings,  before  the  Master,  on 
the  ground  that  it  is  scandalous  or  impertinent, 
or  that  any  examination  taken  in  the  Ma8ter*s 
office  is  insufficient,  he  shall  be  at  liberty,  without 
any  order  of  reference  by  the  court,  to  take  out  a 
warrant  for  the  Master  to  examine  such  matter. 

(a)  ErekiAe  V.  Garthshore,  18  Vee.  114. 
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And  the  Master  shall  have  authority  to  expunge 
any  such  matter,  which  he  shall  find  to  be  scan- 
dalous or  impertinent. 

It  often  becomes  necessary,  where  particular 
enquiries  are  directed  by  the  decree,  for  the  Master 
to  examine  witnesses ;  and  it  is  proper  here  to 
premise,  that  the  court  is  much  in  the  habit  of 
directing  enquiries  with  respect  to  material  points 
in  a  cause,  in  order  to  supply  the  defect  of  proofs 
in  the  cause,  where  a  sufficient  ground  can  be 
shown  to  satisfy  the  court  of  the  propriety  of  such 
enquiry ;  for,  although  what  is  sworn  by  an  an- 
swer cannot  be  read  in  evidence  by  the  defendant, 
yet  the  court  allows  weight  to  that  answer,  so  far 
as  to  take  notice  of  it,  as  a  foundation  for  an 
enquiry. (fl)  Previously  to  the  examination,  the 
party  brings  in  before  the  Master  a  state  of  facts, 
upon  which  the  examination  is  to  proceed ;  but 
it  seems  that,  if  the  other  party  permits  his  ad- 
versary to  proceed  in  examining,  without  objecting 
that  he  had  not  brought  in  a  state  of  facts,  he  will 
be  considered  as  having  waived  the  irregularity, 
and  will  not  be  entitled  to  have  the  depositions 
suppressed,  (i)  Lord  Eldon,  in  Willan  v.  Wil- 
lan,  (c)  says,  "  that  interrogatories  to  examine 
parties  must  be  settled  by  the  Master.  I  do  not 
know  how  it  is  as  to  witnesses:    I  know  that 

(a)  Lesebure  v.  Wordon,  19         (6)    Waian   v.  WiUan,  19 
Ves.  590.  Ves.  590. 

(c)  19  Ves.  693, 


in  the  Master's  Office  under  Decrees.       529 

many  special  orders  have  been  made  by  the  court 
for  the  examination  of  witnesses,  and  expressly 
directing  that  the  Master  should  settle  the  inter- 
rogatories." 

In  the  case  of  Parkinson  v.  Ingram,  the  ques- 
tion was,  whether  the  examination  of  witnesses 
in  town  after  a  decree,  ought  to  be  before  the 
examiner,  or  whether  the  Master  had  such  a 
power:  the  court  decided  that  the  Master  may 
examine  witnesses ;  but  that  he  himself  ought  to 
examine,  and  not  to  leave  it  to  his  clerk,  (a)  But 
a  witness  cannot  be  examined  before  the  Master^ 
in  the  same  matter  to  which  he,  (A)  or  other  wit- 


(a)  3  Veg.  603 ;  Beam.  Cha. 
Ord.  285.  Note.  ButMr.Tur- 
oer,  in  his  Cha.  Pract.  vol.  i. 
333,  says,  that  in  Lucas  r. 
Temple,  the  Master  to  whom 
the  cause  was  referred,  took  on 
himself  the  examination  of  the 
witnesses,  the  only  modem  in- 
stance of  such  a  proceeding  for  a 
considerable  length  of  time ;  and 
as  it  was  clearly  settled  that  the 
Master  cannot  examine  wit- 
nesses by  his  clerk,  the  course 
of  practice,  therefore,  is  'to  file 
the  interrogatories  settled  and 
allowed  by  the  Master,  at  the 
examiner's  office,  for  the  exa- 
minatioQ  of  witnesses  residing 

M 


in  town,  and  to  issue  a  commis- 
sion for  such  as  reside  in  the 
country,  and  to  use  the  office 
copy  of  their  depositions,  in 
proceeding  on  the  inquiries 
before  the  Master.  And  see 
Lord  Clarendon's  Orders  of  the 
27th  Feb.  1667.  Beam.  Cha. 
Ord.  218.  See  also  certifi- 
cate of  three  of  the  clerks  in 
court,  in  Handley  v.  Billinge,  1 
Sim.  511. 

(b)  Sawyer  v.  Bowyer,  1  Bro. 
C.  C.  388 ;  Sandford  v.  Paul, 
3  Bro.  C.  C.  370;  Birch  v. 
Walker,  2  Sch.  and.Lef.  518  ; 
Vaughan  v.  Lloyd,  1  Cox,  312. 


M 
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In  case  the  witnesses  reside  above  twenty  miles 
from  Lfondon,  a  commission  is  granted  by  the 
court,  upon  the  Master's  certificate  of  its  necessity. 
A  commission  for  the  examination  of  witnesses,  to 
fiedsify  an  examination  of  a  party  before  the  Mas* 
ter,  cannot  be  had  without  the  usual  certificate 
from  the  Master  of  the  necessity  of  such  a  com- 
mission, (a)  If  the  order  for  the  commission  is 
improperly  granted,  the  course  is  to  move  to 
discharge  the  order,  not  to  take  exceptions  to 
the  certificate.  (6)  If  depositions  in  a  former 
cause,  between  the  same  plaintiff  and  defendanti 
are  offered  in  evidence  in  the  Master's  office^ 
the  Master  should  receive  them,  if  he  thinks  them 
evidence,  without  putting  the  party  to  the  expense 
of  applying  to  the  court  for  an  order  for  that 
purpose,  (c ) 

It  seems  that  where  the  interrogatories  for  the 
examination  of  witnesses  after  a  decree  are  not 
settled  by  the  Master,  they  should  be  signed  by 
counsel. 

To  bring  a  witness  before  a  Master,  the  same 
subpoena  issues,  as  to  bring  him  before  the  ex- 
aminer, which  is   the  same  as  the   subpcefia  to 

(a)  Bearcroft  y.  Berkeley,  2         {b)  Chaffen  ▼.  Willit,  1  Dick. 
Cox,  108.  377. 

(c)  Anooymouf ,  3  Atk.  533. 

M  M  2 
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answer ;  but  the  label  expresses  the  purpose,  (a) 
Depositions  taken  before  the  commissioners  are 
filed  with  the  six  clerks,  (b)  In  the  examination 
of  a  witness  after  a  decree,  by  the  Master  per- 
sonally, a  circumstance  rarely  occurring,  the  de- 
positions are  kept  in  his  office,  and  the  publication 
is  by  warrant  granted  by  the  Master,  (c)  But  in 
the  case  of  the  examination  of  witnesses  after 
a  decree,  either  by  commission,  or  before  the 
examiner,  the  publication  of  the  depositions  is 
passed  by  order  of  the  court,  unless  publication  be 
passed  by  the  respective  clerks  in  court  signing 
their  consent  to  pass  publication,  (d) 

By  the  69th  of  the  General  Orders  of  1828,  the 
Master  shall  have  power  at  his  discretion  to  exa- 
mine any  witness  viva  voce ;  and  in  such  case  tlie 
subpoena  for  the  attendance  of  the  witness  shall, 
upon  a  note  from  the  Master,  be  issued  from  the 
subpcena  office  ;  and  the  evidence  upon  such  vivd 
voce  examination  shall  be  taken  down  by  the 
Master,  or  by  the  Master's  clerk  in  his  presence, 
and  preserved  in  the  Master's  office,  in  order  that 
the  same  may  be  used  by  the  court,  if  neces- 


(a)  Parkinson  v.  Ingram,  3  Sim.  511 ;  Parkinsoov.  iDgram, 
Ves.  603.  3  Ves.  607. 

{h)  Parkinson  v.  Ingram,  3  (d)  See  certificate  of  three 
Ves.  607;  of  the  clerks  in  court,  in  Hand- 

(c)  Httidley  v.  BilUnge,  1     ley  v.  Billinge,  1  Sim.  511. 
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8ary.  {a)  But  if  the  Master  to  whom  a  cause  is 
referred  to  make  inquiries  receives  affidavits^  and 
they  are  not  objected  to  on  the  other  side,  the 
Master's  reports  cannot  afterwards  be  objected  to, 
on  the  ground  that  the  witness  ought  to  have 
been  examined  upon  interrogatories,  (i)  And 
wherever  the  matter  referred  to  the  Master,  ori- 
ginates in  a  motion  or  petition,  as  petitions  in 
bankruptcy  and  lunacy,  the  Master  proceeds  oa 
affidavits ;  and  the  same  rule  applies  to  a  refer- 
ence upon  petition,  under  the  statute  of  52  Geo. 
III.  cap.  101,  which  provides  a  summary  remedy 
by  petition,  in  cases  of  abuse  of  trusts  created  for 
charitable  purposes,  (c)  And  by  the  65th  of  the 
General  Orders  of  1828,  all  affidavits  which  have 
been  previously  made  and  read  in  court,  upon  any 
proceeding  in  a  cause  or  matter,  may  be  used 
before  the  Master  ;  and  by  the  66th  of  the  same 
Orders,  where,  upon  an  enquiry  before  the  Mas- 
ter, affidavits  are  received,  there  no  affidavits  in 


(a)  Note.  By  75th  of  Lord 
Bacon's  Orders,  Beam.  Cha. 
Ord.  d3|  no  affidavits  shall  be 
taken  or  admitted  by  any  Master 
of  the  Chancery,  tending  to 
the  proof  or  disproof  of  the  title 
or  matter  in  question,  or  touch* 
ing  the  merits  of  the  cause; 
neither  shall  any  such  matter 
be  colourably  inserted  in  any 
uffidaTit  for  serving  of  process. 
And  by  the  76th  of  the  same 


Orders,  no  affidavit  shall  be  taken 
against  affidavit,  as  far  as  the 
Masters  of  the  Chancery  can 
have  knowledge,  and  if  any  such 
be  taken,  the  latter  affidavit  shall 
not  be  used  nor  read  in  court 

(6)  Morgan  v.  Lewis,  before 
the  Vice  Chancellor,  after  Hil. 
T.  1818. 

(c)  Ex-parte  Greenhouse,  1 
Swaost.  60, 
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for  the  creditor  prepares  a  charge^  which  is  left 
at  the  Master  s  office ;  and  a  warrant  is  served 
on  the  clerk  in  court  of  the   parties  interested 
in  the  distribution  of  the  assets.     Creditors  for 
small  sums  of  20/.  or  25/.   each,  or  under,  are 
allowed  to  join  in  one  charge*;  but  separate  affi- 
davits of  each  creditor,  in  support  of  their  respec- 
tive debts,  are  required,  (a)     Creditors  under  de- 
crees of  this  description,  are   usually  examined 
upon  a  general  set  of  interrogatories,  as   they 
bring  in  their  respective  claims ;    or  a  particular 
creditor  may  be  examuied  upon  a  particular  set  of 
interrogatories,  to  meet  his  case.     The  latter  as 
well  as  the  former  interrogatories,  it  seems,  are 
settled  by  the  Master,  {b)     Affidavits  made  by 
the  creditor,  in  support  of  his  debt,  are  usually 
received  by  the  Master ;  the  reason  of  which  is, 
that  a  person  shall  not  come  here  and  claim  a 
debt,  without  giving  that  assurance  that  it  is  due, 
which  arises  from  his  affidavit ;    but  where  the 
debt  is  contested^  no  attention  is  to  be  given  to 
the  affidavit,  (c)    By  the  72nd  of  the  General 
Orders  of  1828,  the  Master  shall  be  at  liberty  to 
examine  any  creditor,  or  other  person,  coming  in 
to  claim  before  him,  either  upon  written  interro- 
gatories, or  vivd  voce,  or  in  both  modes,  as  the 
nature  of  the  case  may  appear  to  him  to  require, 

(a)    1    Turn.    Cha.    Pract.         (c)  Fladong  v.  Winter,   19 
665.  Vc8.  199. 

(6)  1  Turn.  Cba.  PracU  366. 
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dence  upon  such  examination  being  taken 
.t  the  time  by  the  Master,  or  by  the  Mas- 
Icrkj   in   his   presence,   and  preserved,  in 
hat  the  same  may  be  used  by  the  court,  if 
iry.     To  save  the  expense  of  a  commission 
cy,  in  the  case  of  a  creditor  of  weak  mind, 
lall  property,  the  court,  in  analogy  to  the 
e  of  taking  the  answer  of  a  person  of  weak 
iy  guardian,  has  ordered  that  the  Master 
be  at  liberty  to  receive  any  proof  that 
jipear  to  him  satisfactory,  although  no  proof 
e  made  by  the  party  himself,  or  his  corn- 
er) 
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The  form  of  a  decree  in  a  creditor's  suit  is, 
that  before  creditors  are  admitted  under  the  de- 
cree, they  are  to  contribute  to  the  expense  of 
the  suit,  a  sum  to  be  settled  by  the  Master  ;  but 
if  the  plaintiff  in  such  a  suit,  fails  to  pursue  the 
decree,  and  to  call  for  contribution  to  be  settled 
by  the  Master,  he  waives  all  claim  to  a  contribu  • 
tion.  (a)  It  may  be  useful  to  observe,  that  sums 
below  10/.  payable  out  of  court  to  a  number  of 
persons,  may  be  ordered  to  be  paid  their  solicitor, 
to  save  expense  of  a  power  of  attorney.  (A) 

In  the  case  of  legatees  and  next  of  kin  coming 
in  under  a  decree,  when  they  are  in  the  Master's 
oflSce,  the  course  of  proceeding  is  similar  to  the 
proceeding  upon  charges  by  creditors. 

The  General  Orders  of  1828  have  been  in  this 
section  frequently  referred  to;  and  it  will  be 
proper  to  refer  the  reader  also  to  the  Orders  78, 
79,  80,  81.  By  the  78th  Order,  such  of  the  fore- 
going orders  as  limit,  or  allow  any  specific  time 
for  any  party  to  take  any  proceedings,  or  for 
any  other  purpose,  shall  only  apply  to  cases, 
where  the  period,  from  which  such  specified  time 
is  to  be  computed,  shall  be  on,  or  subsequent  to, 
the  first  day  of  Easter  term  then  next  ensuing. 
And  by  the  79th  Order,  such  of  the  foregoing  or- 

(a)   Shortley   v.    Selby^    5         (b)    BrandliDg  v.  Humble, 
Mad.  447, 448.  Jac.  48. 


Saks  bij'orc  the  Master. 

I  relate  to  the  mnnner  in  which  the  costs  of 
It  or  proceeding  arc  to  be  taxed,  and  to  the 
It  of  costs  to  be  paid  on  any  occasion,  shall 
Illy  to  any  costs  which  shall  have  been  in- 
I  or  to  the  costs  of  any  proceeding,  which 
lave  been  liad  or  taken,  previously  to  the 

,"  of  Enster  term  then  next  ensuing.  And 
both  Order,  such  of  the  foregoing  orders  as 

>  the  course  of  proceeding  in  the  offices  of 
Isters  of  the  court,  or  to  the  authority  of  the 
p,  shall  have  effect  from  and  after  the  firat 
Easter  term  then  next  ensuing ;  and  shall 
Id  upon  by  the  Masters  in  all  cases,  except 
■from  the  then-advanced  stage  of  any  pro- 
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nature  having  previously  been  procured  to  thq 
draft  of  the  advertisements.  Where  it  appears  to 
be  for  the  benefit  of  the  parties  interested  in  the 
sale,  that  the  estate  directed  to  be  sold^  being 
situated  a  considerable  distance  from  London, 
should  be  sold  in  the  country,  instead  of  the  pub- 
lic sale-room  of  the  court,  an  order  was  obtained, 
authorising  the  Master  to  appoint  a  proper  person, 
and  a  time  and  place.  But  now,  by  tlie  75 th  of 
the  General  Orders  of  1828,  in  cases  where  es- 
tates or  other  property  are  directed  to  be  sold  be* 
fore  the  Master,  the  Master  shall  be  at  liberty,  if 
he  shall  think  it  for  the  benefit  of  the  parties  in- 
terested, to  order  the  same  to  be  sold  in  the 
country,  at  such  place,  and  by  such  person,  as  he 
shall  think  fit.  And  if  it  appears  to  be  for  the 
benefit  of  those  interested  in  the  sale,  that  a 
bidding  should  be  reserved  on  their  behalf,  an 
order  may  be  obtained,  directing  the  Master  to 
^  one  reserved  bidding  for  the  estate,  if  sold 
entire  ;  or  if  in  lots,  one  bidding  for  each  lot, 
and  to  make  such  reserved  bidding  one  of  the 
conditions  of  sale ;  and  a  note  in  writing,  men- 
tioning the  sum  fixed  for  such  bidding,  is  to  be 
delivered  by  the  Master,  under  a  sealed  cover,  to 
the  person  appointed  to  sell ;  but  liberty  will  be 
given  to  the  Master  to  use  his  discretion  as  to 
communicating  such  reserved  bidding  to  the  par- 
ties or  their  solicitors,  {a)    However,  cases  occur 


(a)  Jmoiie  ▼.  CUrk,  1  Jsc  and  Walk.  39L 
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ch  the  court  think  it  more  prudent,   in- 
)f  making  it  imperative  on  the  Master,  to 
,  reserved  bidding,  to  leave  it  to  his  dis- 
to  fix  upon  a  reserved  bidding,  if  he  should 
:  fit.  («)     Tlie  eourt  further  directs,  tlmt  in 
3  person  shall  bid  a  higher  price  than  the 
entioncd  in  sueh  note,  the  Master,  or  the 
appointed  to  sell  the  estate,  do  deelarc  the 
ot  sold ;  but  to  have  been  bought  on  aeeount 
persons  interested  in  the  estate.    Where 
ite  in  the  country,  directed  to  be  sold,  is  of 
irable  value  and  extent,  the  Master  usually 
,s  his  own   clerk  to  sell   the   same ;    but 
the  estates  are   of  a  small   value,  and  a 
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and  subscribes  his  name  in  a  book  prepared  for 
the  purpose,  to  give  a  sum  bid  by  him  for  the  lot 
in  question :  if  no  person  is  found  to  advance  upon 
the  last  bidder,  he  is  declared  the  purchaser ;  he 
then  procures  a  report  from  the  Master,  of  his 
being  the  best  purchaser ;   he  must  then  pro- 
ceed in  the  usual  course  of  confirming  the  Mas- 
ter's   report,  which  will   be  mentioned  in  the 
next  section ;  the  purchaser,  after  having  con- 
firmed the  Master's  report  absolutely,  is  entitled 
to  a  conveyance  of  the  estate,  on  payment  of 
the  purchase-money;  and  may  obtain  an  order 
for  leave  to  pay  his  purchase-money,  and  to  be 
let  into  possession,  and  the  receipt  of  the  rents 
and  profits  of  the  estate,  as  from  the  last  quarter- 
day  preceding  the  application,  except  in  the  case 
of  collieries,  where  the  purchaser  is  entitled  to  the 
profits   only  from  the  preceding  month,  there 
being  no  such  thing  as  a  quarter-day  in  such  con- 
cern, and  the  profits  being  settled  monthly,  {a) 
And  in  the  case  of  sales  of  manors,  where  deaths 
and  admissions  happen  before  the  quarter-day,  at 
which  the  purchaser  is  to  be  let  into  the  pos- 
session of  the  profits,  the  fees  due  on  such  deaths 
and  admissions,  but  not  paid  or  assessed  until  after 
that  period,  belong  to  the  vendor,  and  not  to  the 
purchaser,  {b)    But  the  purchaser  of  a  life  interest 
in  stock,  sold  before  a  Master,  is  entitled  to  a 
dividend  becoming  due  the  day  following  the 

(a)  Wren  V.  Kirton|8Ve8.         (&)  Garricky.LordC&mdeii, 
603.  3  Cox.  231. 


kkaa^lheiciiavCvwMitdKii  confinned, 

ser  lamkes  aa  appfieatiao  far  the  above 
he  oa^   to  be   wcfl    wlMi  il   with  the 
for  the  order  recites  tfatf  be  b  content 
fae    title.      If,  tbenfere.    the    porchsscr, 
looking    into    tbe    abstract   of    the    title, 
ibjeetiooi  to  it.   he  ooeht  to  proonre  aa 
For  a  reference  to   the   ^faster,  upon  the 
And  if  the  Master  reports  against  it,  be 
;  discfaareed  trotn  the  parcbase ;    the  pur- 
is  entitled  to  the  eosis  of  the  reference, 
rh   the   Master  reports   in   fcvmir  of   the 
>    The  pUintiS;  upon  this  applicatioo  by 
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chaser  may  pray  a  reference  to  the  Master  on  the 
title  (if  that  reference  has  not  already  been  ob- 
tained). If  the  purchaser  disobeys  this  order, 
without  objecting  to  the  title,  the  vendor  may  ob« 
tain  another  order  that  the  purchaser  should  pay 
in  his  purchase-money  within  a  certain  time,  or 
that  he  stand  committed,  (a)  An  injunction  may 
be  obtained  upon  motion,  to  restrain  a  purchaser 
under  a  decree,  not  a  party  to  the  cause,  who  has 
not  paid  his  purchase-money,  from  committing 
waste  on  the  property  purchased,  (b)  Also,  the 
purchaser  may,  upon  the  motion  of  the  plaintiff,  be 
discharged  from  the  purchase,  and  a  re- sale  will  be 
directed,  if  the  former  takes  no  steps  for  a  consi- 
derable time  after  the  report  has  been  confirmed 
absolutely,  or  is  in  prison  for  debt,  and  insolvent,  (c) 
But  the  court  will  not  order  the  purchaser  to  pay 
in  his  purchase-money  before  the  confirmation  of 
the  report,  (fl?)  If,  therefore,  the  purchaser  should 
not  come  forward,  and  take  the  necessary  steps  to 
confirm  the  Master's  report,  they  must  be  taken 
by  the  vendor  before  he  can  proceed  compul- 
sory against  the  purchaser  ;  and  the  vendor  may 
confirm  the  order  nisij  obtained  by  the  purchaser^ 
if  the  latter  neglects  to  do  it,  and  is  not  obliged 


(a)  Lanadown  y,  Eldertoo,  (c)  Hodder  ▼.  Ruffin,  1  Vef. 
14Ves.  512.  and  B.  544. 

{b)  Caflsamajor  v.  Strode,  1  (d)  AnoDymouf,  3  Ves.  J. 
Sim.  and  Stu.  381.  335. 
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case  must  be  governed  by  its  special  circum- 
stances, (r/)  But  the  court  expects  a  larger  ad- 
vance than  in  ordinary  cases  ;  600/.  upon  3800/., 
was  held  sufficient.  (A)  The  court  has  permitted 
biddings  to  be  opened  upon  a  second  application, 
by  the  same  person,  the  purchaser  not  appearing, 
or  objecting,  (c)  Where  several  lots  have  been 
purchased  by  the  same  person^  and  the  biddings 
are  ordered  to  be  opened,  as  to  some  of  them, 
which  were  first  purchased,  the  purchaser  will  be 
allowed  the  option  of  retaining,  or  retiring  from 
the  subsequent  purchased  lots,  (c/)  A  residuary 
legatee  may  open  the  biddings,  as  may  tenants 
for  life,  and  remainder  men,  of  the  property  to  be 
sold,  (e) 

The  amount  of  the  advance  which  the  court  will 
require,  is  not  fixed  by  any  general  rule.  In  some 
cases,  the  court  has  taken  10  per  cent ;  (/)  in 


(o)  Thornhill  V.  Thornhill,  2  (c)  Preston    v.    Barker,    16 

Jac.  and  Walk.  348.    Williams  Ves.  140. 

V.  Attenborough,   1    Turn.  76.  (d)  Price  v.   Price,   1  Sim. 

See  Tait  v.  Lord  Northwick,  5  and  Stu.  386. 

Vet.  655.    Ward  v.  Lee,  before  (e)  Cooper  v,  Goodwln^Coop. 

Sir  J.  Leach,  V.  C,  15th  Jan.  95. 

1818.     M'Cullock  V.  Colbatch,  (/)    Vide     observations    of 

3  Mad.  314.  Urd  Eldon,  in  White  v.  Wil- 

(b)  Tyndall  v.  Warry,  Jac,  son,   14  Ves.  151.     Brooks  v. 

525.  Snaith,  3  Ves.  and  B.  144. 

N  N 


.'^les  before  i/ie  Master. 

sases,  the  court  has  required  more,  parti- 
'  ill  small  sums ;  («)  and  in  some  cases,  the 
has    been  satisfied  with  less,  {b)      But  an 
:e  of  330/.   upon  5300/.  is  not  sufficient, 
1  a  creditor's  suit,  (c)     But  the  sum  offered 
ance  must  be  at  least  40/.(</)     But  where 
U'e  two  lots,  and  this  objection  is  made  as 
1  of  tlicm,  the  court  will,  on  a  notice  of 
1  for  that  pm'posc,  direct  that  the  two  lots 
e  re-sold  in  one.  (c)     But  the  rules  which 
L  the  practice  of  opening  biddings  upon  a 
landed  estate,  do  not  apply,  where  a  col- 
i  the  subject  of  sale  :  thus,  upon  an  otFer  to 
0,000/.    for   a  ciolliery   sold  for  8,850/.,   a 
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charges,  and  expenses^  occasioned  by  his  bidding 
for^  and  being  reported  the  best  purchaser  of^ 
the  lot  in  question; (a)  the  court  leaving  it  to 
the  Master/ to  make  the  allowance,  according  to 
the  practice.  (&)  The  deposit  made  on  opening 
the  bidding,  is  considered  as  part  of  the  purchase- 
money  ;  therefore,  if  it  is  invested  in  the  public 
funds^  and  the  depositor  is  afterwards  confirmed 
tlie  best  purchaser^  and  the  stocks  rise  in  the 
mean  time,  the  estate  'will  have  the  benefit  of  the 
rise,  (c)  So,  if  the  stock  fall,  there  is  no  instance 
of  the  purchaser  being  called  upon,  to  make  good 
the  deficiency  arising  from  such  Ml ;  {d)  therefore 
the  depositor  is  not  entitled  to  the  dividends  ac-r 
cruing^  between  the  time  of  the  deposit,  and  com-^ 
pletion  of  the  purchase ;  but  only  to  interest  of  4 
per  cent  on  the  deposit,  (e)  But  if  the  person 
who  opens  the  biddings,  is  outbid  at  the  re-sale^ 
he  will  be  discharged,  and  his  deposit  will  never 
be  made  a  security  for  a  subsequent  bidder.  (/) 
The  former  will  not  be  entitled  to  his  costs,  how- 
ever highly  his  interference  might  have  benefited 
the  estate  i  (g)  unless  he  has  opened  the  biddingSj^ 

(a)  Hand^v  Cha.  Pract.  142.  (e)  D'Oyley  ▼.  CouiiteBS  of 

{b)  AooDymouSy  2    Yes.  J.  Po^-i^,  1  Cox,  206» 
286.  (/)   Williams   v.    Attenbo* 

(c)  Ambrose  v.  Ambrose,  1  roughs  1  Turn.  77. 

Cox,  194.  (g)    Earl     Maccl^eld    v.; 

(d)  D'Oyley  v.  Countess  of     Blake,  8  Ves.  214.     Trefusis 
Powis,  1  Cox,  206.  V.  Clu|topj  }  Vea.  an4  B,36K  > 

N  N  2 


Sales  before  the  Master. 

■  his  own  benefit,  but  for  the  benefit  of  all 
concerned,  {a) 

:re  a  solicitor  has  opened  the  biddings,  on 
lalf  of  a  sham  bidder,  and  afterwards  set  up 
)idders,  the  court  discharged  the  report  of 
eing  the  best  bidders,  and  ordered  that  the 
ir  should  stand  as  the  best  bidder,  at  the 
t  which  he  opened  the  biddings.  (6) 

generally,  the  court  will  not  permit  bid- 
0  be  opened,  after  the  Master's  report  has 
infirmed  absolutely,  although  a  great  ad- 
s  uffered;(c)  or  although  the  delay  of  the 
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tage,  {a)  the  confirmation  of  the  Master's  report 
will  not  prevent  the  biddings  from  being  opened. 

A  solicitor  in  the  cause^  bought  in  lots  to  prevent 
a  sale  at  an  undervalue  ;  upon  an  application  by 
him  afterwards,  that  he  might  be  discharged,  and 
for  a  re-sale  of  the  lots,  the  court  refused  the  ap- 
plication, as  the  effect  of  a  bidding  by  the  soli- 
citor in  the  cause,  is,  that  the  sale  is  immediately 
chilled,  (b)  But  in  a  case  in  the  Exchequer,  (c) 
where  the  plaintifis,  who  were  tenants  for  life  of 
the  money  to  arise  from  the  sale  of  real  estates,  had 
employed  a  person  to  bid  at  the  sale  of  a  lot,  in 
order  to  prevent  it  from  being  sold  under  a  cer- 
tain sum,  and  who  accordingly  bid,  and  became 
the  purchaser,  at  a  less  sum  than  that  at  which 
the  estate  had  been  valued,  the  court  discharged 
him  from  the  purchase,  though  there  had  been  a 
competition  at  the  sale,  and  though  most  of  the 
persons  entitled  to  the  purchase-money  in  re- 
mainder, were  infants ;  but  no  opposition  was 
made  to  the  application.  But  the  safest  mode  of 
proceeding,  in  order  to  prevent  the  lot  from  being 
sold  at  an  undervalue,  is,  for  the  plaintiffs,  pre- 
viously to  the  sale,  to  apply  to  the  court  for  a  re- 

(a)  Watson  V.  Birch,  4  Bro.  (ft)  Ex- parte    Towgood,    11 

C.  C.   172.       Morice   v.    the  Vcg.  517. 

Bishop  of  Durhani,  1 1  Ves.  56,  (c)  Noel   v.    Lord   Henley, 

Vide  Prideaux  v.  Prideaux,  1  28th  July,  1821. 
Bro.  C.  C.  287. 


.  The  Master's  Report, 

I  to  tlie  Master,  to   fix  upon  a  reserved 
I,  if  he  should  see  fit.  («)      A  party    who 
ts  to  bid,  in  consequence  of  the  auctioneer 
ng,  tliat  a  person  may  open  the  biddings, 
:omes  within  eight  days  after  the  report, 
allege  surprise,  as  a  ground  for  opening 
Idings,  if  he  does  not  come   within    that 

re  we  leave  this  subject,  it  is  necessary  to 
E,  that  a  person  may  be  substituted  for  a 
scr,  without  the  necessity  of  an  applica- 
r  a  re-sale,  upon  the  latter  consenting  to 
ug  done,  and  the  former  paying  tlie  ne- 
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ceeds  to  make  his  general  report  thereon  to  the 
court.  But  it  is  frequently  found  inconvenient  to 
the  parties^  or  to  some  of  them  interested  in  the 
enquiries  directed  to  the  Master^  to  wait  as  to 
iome  of  the  matters  for  this  report ;  as  where  the 
decree  directs  an  enquiry  to  be  made  for  the  main* 
tenance  of  infants^  &c.  In  such  cases  it  may  be 
made  part  of  the  decree,  or  an  order  might  have 
been  obtained,  that  the  Master  be  at  liberty  to 
make  a  separate  report  with  respect  to  the  mat- 
ters in  question.  But  by  the  70th  of  the  General 
Orders  of  1828,  in  all  matters  referred  to  him,  the 
Master  shall  be  at  liberty,  upon  the  application  of 
any  party  interested,  to  make  a  separate  report,  or 
reports,  from  time  to  time,  as  to  him  shall  seem 
expedient,  the  costs  of  such  separate  reports  to  be 
in  the  discretion  of  the  court.  And  by  the  71st  of 
the  same  Orders,  where  a  Master  shall  make  a 
separate  report  of  debts,  or  legacies,  there  the 
Master  shall  be  at  liberty  to  make  such  certificate 
as  he  thinks  fit,  with  respect  to  the  state  of  the 
assets  ;  and  every  person  interested,  shall  there* 
upon  be  at  liberty  to  apply  to  the  court,  as  he 
shall  be  advised.  But  the  court  has  gone  the 
length  of  permitting  a  sum  of  money  to  be  paid^ 
in  part  of  a  legacy,  on  motion,  without  a  separate 
Feport,  the  fund  being  admitted  to  be  ample^  and 
it  being  consented  to.  (a) 

(a)  Eearce  t*  Baroo^  12  Ve»»  459* 


The  Master's  Report, 

Master,  previously  to  making  his  report, 
cs  a  draft  of  it,  and  a  warrant  must  be  taken 
nd    sei-ved   upon  the    respeetive  elerks   in 
of  the  parties    in  the  suit,   under- written, 
Master  has  prepared  his  report;"'  and  copies 
draft  of  this  report  intist  be  taken  from  tlie 
r's  office  by  all  parties  who  attend,  and  war- 
nust  be  successively  taken  out  "  to  proceed 
and  settle  the  draft  of  the  general  report." 
■nding  before  the  Master  upon  these  war- 
the  parties  must  state  to  the  Master  their 
ons  to  the  proposed  report.    The  evidence 
ich  the  objections  arc  grounded  must  be 
;ed  before  the  Master  has  settled  his  report, 
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ceeding  in  the  Master  s  oflSce  shall  be  allowed  to 
be  taken  out,  except  by  permission  of  the  Master, 
upon  special  grounds  to  be  shown  to  him  for  that 
purpose;  and  the  costs  of  such  review,  when 
allowed,  shall  be  in  the  discretion  of  the  Master, 
and  shall  be  paid  by  and  to  such  persons,  and  at 
such  time,  as  he  shall  direct. 

When  all  the  objections  to  the  draft  have  been 
disposed  of,  the  Master  finally  settles  the  same,  of 
which  a  transcript  or  engrossment  on  paper  is  made, 
and  a  warrant  to  sign  the  report  must  be  taken 
out,  under- written,  "  at  which  time  the  Master  will 
sign  the  report ;  "  between  the  service  of  which, 
and  the  return  thereof,  there  must  be  four  clear 
days,  exclusive  of  the  day  of  service ;  and  the 
warrants  should  be  served  on  the  respective  clerks 
iti  court ;  and  any  party  who  intends  to  except  to 
the  report,  must  bring  in  the  objection  in  writing 
to  the  draft  within  four  days  limited  by  the  war- 
rant ;  otherwise  he  cannot  afterwards  except  to 
the  report,  {a)  But,  upon  a  special  case,  he  is 
allowed  to  do  it;  as  where  it  appeared,  by  the 
affidavit  of  the  solicitor  of  the  party,  that  the 
former  had  neglected  to  carry  in  objections  to  the 
report,  from  not  being  aware  that  it  was  necessary, 
to  object  to  the  report  in  the  draft,  in  order  to  en- 

(a)  Harr.  Cha.  Pract.  1808,      Sed  vide  Allen  v.  Allen,  1  Dick. 
479;    Wy.  Pract.   Reg,    382.      362,  contra. 


The  Master's  Report, 

m,  on  his  client's  behalf,  to  file  exceptions : 
idulgcnce  was  given,  although  the  report 
•en  eonfiriTied  7iis},  upon  payment  of  tlie 
f  the  application,  {a)     So,  if  it  appears  that 
rk  in  court  did  not  give  to  the  solicitor 
which  had  been  served  on  liim,  fixing  a  day 
he  Master's  report  would  be  settled,  leave 
;  given  to  fi^le  exceptions  to  the  Master's 
(i)     Also,  the  court,  if  it  sees  reason  to  be 
ified  with  the  report,  will  refer  it  to  the 
'  to  review  his  report,  with  liberty  to  take 
ons  to  it.  (f) 

on  reference  to  the  Master,  to   consider 
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The  report  will  not  be  signed  until  the  ob* 
jections  have  been  disposed  of.  And  if  the  party 
bringing  them  in,  does  not  proceed  with  the  re- 
quisite expedition,  any  other  party  may  take  out 
warrants  to  proceed  on  the  objections ;  when  the 
Master  has  fully  considered  his  report,  he  will  sign 
it ;  the  solicitor  may  then  take  it  away. 

The  report  of  the  Master  ought  to  be  as  suc- 
cinct as  may  be,  reserving  the  matter  clearly  for 
the  judgment,  and  without  recital  of  the  several 
points  of  the  orders  in  reference,  or  of  the  debates 
of  counsel;  and  if  he  makes  a  separate  report, 
be  is  not  to  set  forth  the  evidence  with  his 
opinion  upon  it,  but  only  to  state  the  bare  fact, 
for  the  opinion  of  the  court,  in  the  same  manner 
as  in  a  special  verdict,  {a)  But  in  decrees  for 
account,  the  Master  may,  if  he  thinks  proper, 
state  special  matters,  although  he  has  no  direction 
for  that  purpose,  {b)  Where  the  Master  stated 
his  disallowance  of  a  certain  sum,  not  on  the 
merits,  but  on  the  complicated  nature  of  the  claim, 
the  Master  is  right  in  stating  his  reason  for  the 
disallowance,  though  not  directed  by  the  decree ; 
for  if  the  Master  had  simply  disallowed  the  claim, 
it  would  have  appeared,  as  if  he  meant  to  conclude 

(a)  Beam.  Cha.  Ord.  208  ;         (6)  Anooymous,  2  Atk.  620. 
The  Dachess  of  Marlborough  y* 
Wheat,  1  Atk.  453. 


The  Master's  Report, 

cndant  with  respect  to  it ;  and  it  was  his 
)  state,  that  he  did  not  mean  that  conchi- 
r)     ^A'hen  the  court  requires  to  be  satisfied 
Master,  touching  any  matter  alleged  to  be 
;ed  or  set  forth  in  the  defendant's  answer, 
itcndcd  that,  without  further  order,  they 
take  consideration  of  the  whole  answer  or 
s  of  the  defendants,  and  certify  not  only 
r  the  matter  be  so  confessed  or  set  fortli, 
)  any  other  matter,  avoiding  that  confession, 
neing  the  same,  that  tiie  court  may  receive 
and  true  information,  {b)     If  the  Master 
■ted  to  ascertain  a  particular  fact,  he  ought 
■  to  draw  a  eonclusion  from  the  evidence 
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After  the  report  is  signed  by  the  Master,  it  is 
to  be  filed  with  the  register,  strictly  within  four 
days  after  signing ;  {a)  but  it  is  sufficient,  if  the 
report  be  filed  before  any  proceeding  be  had 
thereon,  (i)  After  this,  an  order  must  be  ob- 
tained to  confirm  the  report,  unless  the  adverse 
party,  being  personally  served  with  such  order, 
shall,  within  a  specific  time  after  such  service, 
show  cause  to  the  contrary.  But  this  order  is 
necessary,  only  where  the  report  is  to  be  the  ground 
of  a  decree ;  therefore  his  report  on  the  alleged 
scandal  or  impertinence  of  pleadings,  or  on  the 
insufficiency  of  an  answer,  need  not  be  confirm- 
ed, (c)  nor  his  taxation  of  costs,  {d)  nor  his  report 
of  a  receiver's  account,  (e) 


This  order,  we  have  seen,  must  formerly  have 
been  served  personally,  and  in  the  case  of  a  pur- 
chaser confirming  the  Master's  report  of  his  being 
the  best  purchaser,  upon  all  the  parties  in  the 
cause.  But  now,  by  the  21st  of  the  General  Orders 
of  1828,  service  of  the  order  filsi  upon  the  clerk  in 


(a)  Beam.  Cha.  Ord.  293. 
(5)  Eyies  v.  Ward,  2  P.  W. 
516. 

(c)  Hanr.  Cha.  Pract.  1808, 
p.  481 ;  Maitya  v.  BroughtoD, 
3  Swanst.  232. 

(d)  Harr.  Cha.  Pract.  182. 

(e)  Cowper  v.  Earl  Cowper, 
2  P,  W.  729.     Note.  By  46th 


of  Lord  Bacon's  Orders,  Beam. 
Cha.  Ord.  22,  it  is  ordered  that 
no  order  shall  be  made  for  the 
con6rm]ng  or  ratifying  of  any 
report,  without  day  first  given 
by  the  space  of  a  seven  nights, 
at  the  least,  to  speak  to  it  in 
court. 


Tht  Master'^  Report, 

3f  any  party  is   sufficient.    If  no  cause  is 
within,  or  on  the  expiration  of  the  time 
ned  in  the  order,  after  service  of  it,  it  may 
ie  absolute,  upon  an  affidavit  of  the  service, 
certificate  from  the  register,  tliat  no  cause  is 
dated  on  tlie  day  of  applying  for  the  order     - 
;e.    But  by  consent,  a  report  may  be  con- 
absolutely  in  the  first  instance,  {a) 

proper  here  to  mention,  that  in  a  suit  to 
se  ft  mortgagor,  after  the  Master  has  made 
ort  of  what  is  due  for  principal  and  interest 
its  under  tlie  usual  decree,  if  the  mortgagor 
at  jJtty  what  is  reported  due  witliin  the  time 
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oveiTuled.  (^)  In  a  reference  to  the  Master  for 
scandal  and  impertinence  in  a  bill  or  answer,  if 
the  Master  report  it  neither  scandalous  nor  im- 
pertinent, the  party,  who  is  dissatisfied  with  the 
Master*8  report,  must  show  wherein,  and  in  what 
line  or  page,  and  how  far  the  pleadings  are  scan- 
dalous and  impertinent,  in  order  that  such  im- 
proper matter  may  be  expunged;  and  it  is  not 
sufficient  to  say  in  general,  that  the  record  in 
question  is  scandalous  or  impertinent,  {b)  So, 
when  exceptions  are  taken  to  an  answer  for  insuf- 
ficiency, and  the  Master  reports  it  sufficient,  the 
plaintiff,  in  his  exceptions,  should  show  where  the 
answer  is  insufficient.(c)  But  in  a  case,  where  the 
Master  reported  a  schedule  to  an  answer  imperti- 
nent, the  court  permitted  the  defendant  to  file  a 
general  exception,  in  order  ^  to  avoid  the  expense 
which  would  be  incurred,  if  the  defendant  were 
obliged  to  set  foith  in  his  exceptions  the  whole 
matter  of  his  schedule,  which  had  been  reported 
impertinent,  (d)  And  an  exception  to  a  report, 
in  general  terms,  that  the  Master  had  reported 
an  examination  sufficient,  whereas  he  ought  to 
have  reported  it  insufficient,  is  regular,  (e)    A 

(a)  Hodges  v.  Solomons,  1  (c)  Craven  v.  Wright,  2  P« 

Cox,  249.  W.  181. 

(6)  Craven  r.  Wright,  2  P.         (d)  Norway  v,  Rowe,  1  Mer, 
W.  1 8 1 .    Sed  vide  Mackworth     1 35. 

V.  Briggs,  2  Atk.  181.  (e)  Poicell  y.  M'Namara,  12 

Ves.  166. 


The  Master's  Report, 

Hit  is  at  liberty  to  except  to  the  Master  s 
3f  impertinence,  after  the  order  to  expunge, 
any  time  before  any  proceeding  on  that 
a)     It  is  proper  to  add,  that  a  defendant, 
imitting  to    answer  without    excepting  to 
t  report  of  insufficiency,  has  not  precluded 
■  (if  he  insists  on  the  same  matter  by  his 
answer,  which  lie  may  do)  from  excepting 
ike  report  of  the  second  answer;  and  the 
'ill  go  into  it,  provided  tliere  are  several 
ons ;  butj  perhaps,  in  the  case  of  a  single 
on,  the  ease  would  be  different.  (6) 

e  exceptions  must  be  filed  with  the  re- 
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ride,  within  the  time  mentioned  in  the  order  nisi, 
to  confirm  the  report  absolutely,  and  the  ex* 
ceptions  must  be  set  down  with  the  register,  (a)  ^ 
These  steps  being  taken,  they  may  be  shown  as 
cause  against  making  the  order  nisi  absolute,  and 
the  court  then  stays  proceedings  on  the  report; 
but  filing  the  exceptions,  and  making  the  deposit 
alone,  are  not  cause ;  {b)  the  order  for  setting 
them  down  must  likewise  be  obtained  before 
the  report  is  confirmed  absolutely ;  (c)  either 
party  may  obtain  that  order ;  (d)  but  if  excep- 
tions are  filed  after  the  report  has  been  confirmed 
absolutely,  they  will  be  ordered  to  be  taken  off 
the  file,  (e)  Upon  all  questions  of  fact,  the  only 
mode  of  objecting  to  the  Master's  report,  is  by  ex- 
cepting to  it ;  and  therefore,  although  the  Master, 
in  his  report,  states  special  circumstances,  and  the 
cause  is  afterwards  set  down  for  further  directions, 
without  exceptions  taken  to  it,  the  court  will  not 

(a)  Note.  By  the  Order  of  thereoD,  though  not  within  four 

the   29th   Oct.    1692,    Beam,  days  after  it  was  made :  Eyies 

Cha.  Ord.  292,  all  reporU  and  v.  Ward,  2  P.  W.  517. 

certificates  that  are  made  and  (by  Abel  v.  Nodes,  2  Cox, 

signed  by  any  of  the  Masters,  169.     See  Wilson  v.  Allen,  1 

are  required  to  be  by  him  (who  Jac.  and  Walk.  617. 

takes  the  same  from  the  Master)  (c)  Geldart  v.  Moss,  4  Ves. 

filed   with  the  register  within  617. 

four    days    from    the    signing  (d)  Ibid, 

thereof.      It   seems,    however,  (e)   Stirling    v.    Thompson  y'' 

sufficient,  if  they  be  filed  before  Coop.  271. 
any  proceedings  have  been  had 

OO 


The  Afiisler's  Report, 

■crmit  objections  to  be  taken  to  the  report, 
1  upon  tacts  stated  in  it,  excepting,  perhaps, 
I  case  where  the  Master  has  made  a  wrong 

Ision  in  point  of  law.  (a)  But  the  court  will, 
s,  let  the  exceptant  in  to  argue  his  ex- 

■  (*) 

lugh  the  regular  time  for  excepting  to  a 
1  where  it  requires  confirmation,  is  before  it 

firmed  absolutely,  yet  there  are  instances, 
•  court  lias  permitted  exceptions  to  be 
ifter  the  confii-mation   of  the  Masters  re- 

p  as  ^vhere  the  party  who  was  prejudiced  by 
^ster's  report  was  a  lunatic  at  the  time  of  the 
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■  With  respect  to  exceptions  to  a  report^  whidl 
does  not  require  confirmation^  as  on  the  sufflciene^ 
of  an  answer^  or  whether  pleadings  are  scandalous 
or  impertinent^  there  does  not  appear  to  be  any 
precise  time  for  filing  such  exceptions,  {a)  Ex- 
leeptions^  under  particular  circumstances,  hav^ 
been  allowed  to  be  taken  nunc  pro  tunc  to  th^ 
Master's  report  of  tiie  insufficiency  of  an  answer^ 
tiiough  after  such  report  a  plea  and  farther  answer 
were  put  in,  and  the  plea  overruled^  where  the 
merits  i^peared  to  be  much  in  favour  of  the  de^ 
fendant,  and  the  plea  had  been  put  in  by  mi»» 
take.  (6) 

It  is  material^  however^  to  observe,  that  if  the 
Master  reports  an  answer  insufficient,  he  is  di- 
rected by  the  8th  of  the  General  Orders  of  1828^ 
to  fix  the  time  to  be  allowed  the  defendant  for  put- 
ting in  a  further  answer ;  and  any  defendant  who 
f^ll  not  put  in  a  further  answer  within  the  time 
«o  allowed,  shall  be  in  contempt,  and  dealt  with 
accordingly,  (c)     And  therefore  the  plaintiff  may 

(a)  Hind^  272.  filed  of  an  answer  whether  cer* 

(6)  Noel  ▼.  Ward,  1   Mad.  tified   sufiicient  or  insufficient,. 

339.  whereon  costs  are  due^  no  ex- 

(c)  See  ante^  title,  Reference  ceptions  shall  be  admitted  to 

of  Answer,  p.  266,  Note.    See  such   report    by    either  part/, 

General  Orders  of  July,  1683^  unless  sttch  exceptions  shall  be 

Seam.  Cha.  Ord.  258,  by  which  filed   with    the  segister  witlrid 

it  is  directed  that  after  a  report  eight  days'  service  of  a  subposna 

O  O  2 
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after  an  order  to  expunge,  until  the  impertinence 
has  actually  been  expunged,  (/i)  But  an  applica* 
tion  must  be  previously  made  to  the  court  for  sus- 
pending or  discharging  the  order  to  expunge.  (A) 

The  exceptions  being  put  down  in  the  paper  of 
the  day,  and  a  copy  of  the  report  and  exceptions 
being,  before  the  day  of  hearing,  left  with  the 
court,  each  exception,  if  there  are  more  than 
cme,  is  discussed  in  its  turn  separately  by  coun- 
sel, and  decided  by  the  court  after  the  argument 
of  the  exception.  No  evidence  shall  be  admit- 
ted in  support  of  them,  but  what  was  laid  before 
the  Master  upon  the  objections  ;(c)  neither  will 
the  court  permit  affidavits,  to  be  received  in  op- 
position to  the  report,  made  subsequent  to  it.  (rf) 
However,  if  such  evidence  clearly  shows  error  in 
the  Master*s  report,  the  court  will  direct  the 
Master  to  review  his  report,  upon  the  exceptant 
giving  up  the  deposit,  (e)  And  if  the  Master,  by 
his  report,  states  that  he  had  not  allowed  a  dis* 
charge  to  an  executor  for  want  of  evidence,  but 


(a)  Norway  v.  Rowe,  1  Mer.  parte  6ux,  2  Ves.  389 ;  East 

135 ;    David    ▼.   Williams^   1  India  Company  v.  Keighley,  4 

Sim.  17.  Mad.  28. 

(6)   Mortimer    v.    West,    3  (d)  Davis  v.  Davis,  2  Atk. 

Swanst.    223;    Wademan    r.  20.                .         ' 

Birch ;  ibid.  230,  in  note.  {e)  Hedges  t.  CardooDel,  9 

(c)    Primrose    v.    Bromley,  Atk.  408.     Vide  Da  Costa  r* 

Mich.  Vac.   1739.      See  Ex-  Da  Costa,  3  P.  W.  141. 


TTie  Masla't  Report^ 

:eived  a  claim,  and  the  report  is  excepted 

it  is  admitted  tbat  Uie  evidence  before  the 
did  not  warrant  the  claim,  but  that  addi- 
2videnee  clearly  establishes  it,  to  support 
•eptions,  it  must  be  showo  that  the  Master 
to  have  allowed  the  dischai^e  on  the  cvi- 
jefore  hun ;  and  if  the  Master  refuses  to 
)D  the  additional  evidence,  a  motion  should 
e  for  directing,  that  he  should  receive  it-  (a) 
ter  exceptions  have  been  argued,  leave  has 
iven  to  re-argue  the  former  exceptions,  and 
7   new     exceptions   as  to   one   subject   of 
',  to  come  on  at  the  same  time.  (A)      If  the 
ons  arc  allowed,  the  deposit  is  returned  to 

and  Exceptions  thereto.  567- 

But  it  is  proper  here  to  observe^  that  there  are 
acme  reports,  which  cannot  be  objected  to  in  the 
form  of  exceptions,  as  a  report  of  maintenance  f&o 
an  infant ;  (a)  of  a  proper  person  to  be  his  guard- 
ian ;  {b)  or  on  a  reference  to  see  whether  a  suit 
brought  in  the  name  of  the  infant  be  for  his 
benefit ;  (c)  or  a  report  relative  to  infants  being 
trustees  within  the  statute  of  7  Anne,  (rf)  In 
these  cases,  the  proper  mode,  if  the  report  ap- 
pears to  be  incorrect,  is  to  present  a  petition  to 
the  court,  praying  that  the  Master  may  review  his 
Teport  (e)  It  may  be  useful  here  to  remark,  that 
exceptions  will  not  lie  to  the  return  of  commis- 
sioners, in  a  suit  for  a  partition,  on  the  ground  of 
inequality  of  the  value  of  the  lots :  the  proper 
course  is  to  move  to  suppress  the  return.  (/) 

The  plaintiff  may  except  to  the  report,  and,  at 
the  same  time,  set  down  the  cause  for  further  di- 
rections ;  for  it  is  not  unreasonable  for  the  plain- 
tiff to  object  to  one  item  of  the  Master's  report,  and 
at  the  same  time  say,  if  the  court  shall  be  of  opinion 
that  the  Master  is  right,  he  desires  that  the  cause 
may  go  on.  (g*)    However,  in  the  case  of  Whitaker 

'  (a)  Ex-parte  NlchoUs,  1  Bro.  {d)  Ex-parto  Barton,  I  DMs; 

C.C.577.  396. 

(A)  CramwcH  ▼.  Roper,  26th  («)  Ibid. 

,  1787.  (/)  Jones  v.  Totty,  1  Sim. 


(c)  Whitaker  r.  Marlar,   1      136;    Corbet  v.  Davenant,  2 
Ceai,9a5.  Bro.  C.  C.  262. 

« 

{g)  Yeo  V,  Free,  5  Ves.  424. 
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tion,  whether  an  instrument  was  obtained  by 
fraud  ;  but  if  the  application  on  the  answer,  is 
merely  for  an  issue  to  try  whether  the  plaintiff 
was  of  competent  mind  to  execute  a  deed,  and 
nothing  more,  and  that  could  not  be  tried  in 
ejectment;  it  seems  that  such  issue  would  be 
directed,  according  to  the  course  which  is  now 
followed  in  references  of  title  on  motion,  {a)  An 
issue  is  usually  directed  at  the  hearing.  The 
court  refers  it  to  the  Master,  to  settle  the  form  of 
the  issue,  and  also  directs,  who  shall  be  plaintiff 
and  defendant,  and  when  and  where  the  action 
shall  be  tried,  whether  at  bar,  or  at  the  assizes,  or 
at  the  sittings  in  London  or  Middlesex.  The 
plaintiff  in  the  issue,  has  the  choice  in  what 
court  the  action  shall  be  tried,  excepting  that, 
if  he  wishes  to  have  it  tried  in  the  Exchequer,  he 
must  state  some  special  reason  for  having  it  tried 
in  that  court,  {b)  The  court  will,  on  special  cir- 
cumstances, direct  a  trial  at  bar ;  in  doing  which 
the  court  is  influenced  by  the  solemnity  of  such 
proceeding,  and  by  the  probable  length  of  the 
examination ;  (c)  and  in  granting  such  a  trial, 
the  court  has  required  the  consent  of  the  party 
who  applied  for  it,  that  he  would  be  content  with 
his  nisi  prius  costs,  if  he  prevailed,  (d)  With  a 
view  of  a  thorough  investigation,  the  court  like- 

(a)  Fullager   v.    Clark,    18  (c)    Attorney     General     v. 

Ves.  481.  Montgomery,  2  Atk.  378. 

(6)  Antrobus  v.  East  India  (d)  Baker   v.   Hart,  3  Atk 

Company,  5  Mad.  3.  545. 


laue. 

rects  that  particular  matters  shall  be  pro* 
or  allowed  in  evidence,  as  that  the  answer 
defendant  shall  be  read,  (a)     For  the  court 
icer  over  everj'  party  in  the  cause,  who  is 
ted  in  the  question  to  be  tried  at  lair,  to 
1  such  production  of  books  and  papers,  and 
:s,  as  is  necessary  for  a  complete  trial;  and 
?3  no  difference  in  this  respect,  whether  the 
in  question  declines  to  be  a  party  to  the 
b)     The   court    also  will    order,  that  the 
f  or    defendant    shall   attend  and   be    ex- 
1 ;    but  liherty  for  each  party  to  examine 
ler  party,  cannot  he  ordered,  unless  con- 
to.  (c)      No  objection    is   xi-aived    by  the 
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ibe  time  of  the  trial,  or  proved  to  be  in  such  a 
«late  of  health,  as  not  to  be  capable  of  attending^ 
-dudl  be  then  read,  (a)  The  same  order  may  be 
obtained  in  an  action  brought  under  the  direction 
-of  the  court,  (b)  But  on  the  application  for  the 
order,  the  inability  of  the  witness  to  attend  at  the 
trial,  must  be  proved  by  affidavit,  (c)  The  order 
that  the  depositions  shall  be  read  at  the  trial  of  an 
ksne  is  necessary,  not  to  render  the  depositions 
evidence,  but  only  to  save  the  expense  of  provmg 
the  \xdl  and  answer,  and  other  proceedings ;  the 
deposition  of  a  deceased  witness  in  a  suit  in  Chan- 
.eery,  is  evidence  at  law  after  preliminary  proof  of 
the  bill,  answer,  and  issue  joined :  the  order  is  an 
authority  to  the  judge,  to  receive  the  evidence, 
without  that  introductory  matter,  {d)  And  where 
a  deposition  de  bene  esse  (to  the  taking  of  which,  any 
irregularity  of  any  kind,  might  have  been  effectu- 
ally objected^  before  the  hearing  of  the  cause)  has 
•been  read  at  the  hearing  of  the  cause,  it  is  of 
course,  if  any  issue  is  directed,  to  order  it  to  be 
^leadat  the  trial;  and  the  court  will  not  aften- 
•wmrda  discharge  the  order  for  reading  the  depo^ 
^ion  in  question,  on  the  ground  of  irregularity 
in  taking  it,  although  the  party  complaining  of 


(a)  Pftliner  t.  Lord  AyiM-         (6)  Corbett   ▼.    Corbett,    X 
Imryy  15  Ves.  176,  and  note  in     Ves.  and  B.  335. 
•Corbett  T.  Corbett,  1  Vea.  and         (c)  Ibid. 
B.  339.  {d)  Gordon    v.    Gordon,    1 

Swanst  170. 
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der  did  not  know  of  tlie  irregularity  till 
;hc  heaving,  and  although  the  time  was 
liort  between  the  publishing  of  the  depo- 

and  the  hearing  of  the  cause ;  as  the 
complaining  of  the  order  might  have  ap- 
Foi-    time,    to    examine  whether  the  depo- 

publlslied  had  been  regularly  taken,  (a) 
!  trial  of  an  issue  devisav'U  vel  iwri,  directed 

court,  aU  the  witnesses  to  the  will  must  be 
led  ;  those  three  witnesses  are  not  the  wit- 

of  the  one  party  nor  the  other,  but  the 
ics  of  the  court ;  the  issue  is  also  part  of 
iccedings,  and  is  so  considered  on  a  motion 
ew  trial.  (A) 
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The  probable  absence  of  counsel  will  induce  the 
eoort  to  postpone  the  trial  of  the  issue,  {a)  Where 
a  decree  directs  an  issue  to  try  the  validity  of 
moduseSy  and  the  plaintiff  wishes  to  have  the 
lasub  tried  in  a  different  county,  from  that  in 
which  the  land  lies,  an  order  for  that  purpose 
cannot  be  inserted  in  the  decree,  but  must  be 
obtained  by  petition,  {b)  After  the  trial  has  been 
had^  the  judge  before  whom  the  issue  was  tried, 
certifies  how  it  was  found  ;  but  it  is  not  usual  to 
enter  up  judgment  upon  the  verdict.  If  the 
plaintiff  in  the  issue,  does  not  proceed  to  trial,  at 
the  time  directed  by  the  court,  the  adverse  party 
may  obtain  an  order,  that  it  should  be  taken  pro 
confesso ;  and  for  that  purpose,  the  cause  may  be 
set  down  for  further  directions,  (c)  And  a  de- 
fendant neglecting  to  name  an  attorney  for  the 
purpose  of  trying  an  issue,  was  directed  to  do  it 
in  four  days,  or  the  issue  to  be  taken  as  tried^  and 
a  verdict  for  the  plaintiff,  {d) 

If  the  party^  against  whom  the  verdict  is  found, 
is  dissatisfied  with  it,  and  wishes  for  a  new  trial, 
the  application  for  one  must  be  made,  if  the  ver- 
dict was  found  in  an  action  brought  by  the  direc« 


(a)  Bearblock    r.    Tjler,   1         (c)  Before  Lord  Eldoo,  20th 

Jac  and  Walk.  225.  Dee.  1S13. 

(h)  Sparke  y.  Ivatt,  1  Sim.         {d)  Wilson  v.  Gioger,  2  Dick, 

and  Stu.  366.  521. 
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thia  court,  to  that  court  in  which  the 

I  was  brought ;  («)    if  it  was  found  on  an 

I  this  court ;  previously  to  which,  in  the 

base,  it  is  necessary  to  procure  a  copy  of 
jlge's  report,  who  tried  the  cause,  which  is 
wA  by  means  of  this  court's  application  to 
iBut  the  Court  of  Chancery  will  not  call 
Ihe  judge,  who  tried  the  cause  at  law,  to 
■his  report,  until  satisfied  that  there  arc 
Ible  grounds  for  entertaining  the  motion 
liew  trial :  the  court  will  be  satisfied  with 
Itcment  of  counsel  who  attended  the  trial, 

t  requiring  an  affidavit  of  the  fact.(^)  llius 
fe  Chancellor,  Sir  John  Leach,  has  acted 
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to  the  judge  who  directed  the  issue,  (a)  And 
VbWj  by  the  47th  of  the  Gfeneral  Orders  of  1828^ 
every  application  for  a  new  trial  of  any  issue  at 
law,  directed  by  a  judge  of  this  court,  is  to  be 
first  made  to  the  judge,  who  directed  such  issue. 
It  is  proper  to  add,  that  the  form  of  the  issue  can- 
not be  changed,  on  a  motion  for  a  new  trial ;  the 
propriety  of  the  form  of  the  issue  can  be  ques* 
tioned  only,  on  an  appeal  from  the  decree,  by 
which  it  was  directed  ;  a  petition  of  appeal  may 
be  presented  and  heard  at  the  same  time  with  the 
motion,  {b) 

'  The  verdict  must  be  such  as  will  satisfy  the 
conscience  of  the  court;  therefore  a  new  trial  will 
be  directed,  if  the  verdict  is  contrary  to  the  weight 
of  evidence ;  (c)  or  if  the  judge  has  misdirected 
the  jury,  {d)  or  where  new  evidence  is  produced, 
which  was  not  before  the  jury  at  the  first  trial,  and 
is  material,  although  the  judge  certifies,  that  he  is 
satisfied  with  the  verdict,  and  although  the  court 
of  law  would  not  have  granted  a  new  trial ;  (e)  but 
not,  if  tlie  new  evidence  has  been  kept  back  on 
purpose,  by  the  party  applying ;  (/)  or,  although 

(a)  Pembertonv.  Pevberton,  (d)     Lord    Faulconberg    v. 

11  Ves.  50.  Peirce,  Ambl.  210. 

(6)  White  y.  Lisle,  3  SwaoBt.  (e)  Stace  ?.  Mabbot,  2  ;Vef. 

351.  552. 

(c)     Lord     Faulconberg    v.  (/)  Staodea  t.  Edwards^  I 

Peirce,AmbL210.  Ves.  J.  133. 
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evidence   may  have  been  improperly  re- 
by  the  judge,  if  the  court  should  think, 
T  not  only  at  the  report,  but  at  the  record 
suit  in  equity,  that  justice  in  the  whole  has 
3one;((7)    yet  it  abstains  from  directing  a 
ial  in  questions  of  this  kind,  only  where  it 
jfied  that  the  question  has  been  so  dealt 
hat  if  the  evidence  rejected  had  been  re- 
,  or  the  evidence  received  had  been  rejected, 
le   verdict   had    been    different,  the    court 
have  been  dissatisfied   with   the    trial,  {b) 
ot  a  sufficient  ground  for  a  new  trial,  that 
rty  applying  was  not  apprised  of  a  parti- 
point  of  evidence ;    as,  if  there  is  notice 
trlal^^iim^ha^^jarticularper^^ 
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second  trials  without  setting  aside  the  first  ver* 
£ct^  that  it  may  be  given  in  evidence,  and  have 
its  weight  with  the  jury,  (at)  This  court,  as  well 
as  courts  of  law,  has  frequently  granted  three 
new  trials,  (b)  And  it  has  a  right  to  grant  a  new 
trial  after  a  trial  at  bar.  (c) 

As  this  court,  for  the  purpose  of  enabling  it  to 
make  the  decree,  requires  the  assistance  of  sl  jury 
upon  a  question  of  fact,  for  the  same  purpose,  if  a 
question  at  law  arises,  a  case  is  frequently  di- 
rected to  be  made,  and  sent  to  a  court  of  law 
for  its  opinion  on  that  point ;  and  it  seems,  that 
before,  and  in,  the  time  of  Lord  Hardwicke,  it 
often  happened,  that  to  save  expense,  the  Lord 
Chancellor  would  direct  a  case  to  be  heard  and 
argued  before  two  common  law  judges,  at  their 
chambers,  instead  of  the  whole  court,  (d)  A 
court  of  law  will  give  its  opinion  upon  an  hypo- 
thetical case ;  (e)  but  will  not  certify  their  opinion 

(a)  Baker  v.   Hart,   3  Atk.  London,  v.  Morris,  9  Ves.  165, 

542.  169. 

(6)  Pemberton  ▼.  Pemberton,  (e/)    Rigden    v.    Vallier,    3 

13  Ves.   290.     But  the  court  Atk.  735. 

refused  a   new  trial,  after  two  {e)  Murtbwa'ite  v.  Jenkinson, 

concurring  verdicts.     Bates  v.  2    Bam.  and    CressweU,  358; 

GraTes,  2  Ves.  J.  287.     See  7  Bliss  v.  Collins,   1   Jac.   and 

Bro.  P.  C.  187.  Walk.  426, 

(c)  Baker  V.  Hart,  IVts.  28 ; 
the  Wardens,  &c.  of  St.  Paul's, 
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special  Case. 

.  case  stated  as  a  trust,  (a)     The  Master  of 
alls   and  Vice  Chancellor,  as  well  as  the 
J^hancelior,  will  receive  the  assistance  of  a 
)f  law,  upon  a  special  ease ;  although  the 
refuse  their  certificates  on  a  case,  sent  hy 
istcr  of  the  Rolls,  in  Colson  v.  Colson;  and 
c  of  Daintry  v.  Daintry,  ( b)  seems  to  be  the 
istaiice  in  «-hieh  tlie  judges  would  certify 
pinion  to  him. 

ally,  the  court  refers  it  to  a  Master,  to  settle 
ie,(t)  and  likewise  directs  to  what  court  of 
2  ease  shall  be  sent.     After  this,  a  consUium 
cd  for  in  the  court  of  law,  and  a  rule  is  ob- 
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The  judges  of  the  court  to  which  the  case  is 
sent^  after  it  has  been  argued  by  counsel  before 
them,  return  their  opinion  to  the  Lord  Chancellor^ 
or  to  the  Master  of  the  Rolls,  or  the  Vice  Chancel- 
lor,  as  the  case  may  be,  in  the  form  of  a  certificate, 
generally  without  stating  their  reasons  for  their 
opioion.  The  judges  do  not  usually  certify  their 
opinion  in  open  court ;  but  they  appear  to  have  done 
it  in  Wright  v.  Holford,  (a)  for  the  first  time.  The 
Court  of  Chancery  is  not  bound  by  the  certificate 
of  the  court  of  law.  (b)  If  the  judge  in  equity  is 
dissatisfied  with  this  opinion^  he  may  send  the 
same  ease  to  the  judges  of  another  court  of  law. 
It  seems  that  there  is  only  one  instance^  in  which 
a  case  was  sent  back  to  the  same  court,  (c)  And 
in  a  late  case^  the  Lord  Chancellor  being  dis- 
satisfied with  the  opinion  of  the  Court  of  Common 
Pleas,  called  to  his  assistance  the  Lord  Chief 
Baron^  and  one  of  the  judges  of  the  Kind's 
Bench.  ((/)  The  judges'  certificate  must  be  filed 
in  the  report  office  in  Chancery,  and  an  office 
eqpy  taken  of  it,  when  the  cause  is  brought 
on  for  further  directions^  or  on  the  equity  re* 
served. 


(a)  See  Green  t.  Stephens,         (c)    Treny  v.   Hanningy   10 
17  Ves.  72.  Vcs.  500 ;  Utteraon  v.  Vernoo^ 

(h)  Prebble  v.  Boghuret,   1      3  T.  R.  539,  4  T.  R.  570. 
Swanst.  320.  {d)    Prebble  v.  Boghuret^  1 

Swanst.  309. 
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Further  Directions. 

SECTION   V. 

Further  Directions. 

r  the  Master  lias  made  his  general  report  on 
Iters  referred  to  Iiim,  or  after  the  trial  of  the 
.r  of  the  action,  upon  the  question  of  faet,  or 
le  certificate  of  the  judges  upon  the  point  of 
2  cause  is  again  brought  on  before  the  court 
:her  directions,  or  xipon  the  equity  rcser\-ed. 
s  purpose  the  course  is,  to  present  a  petition 
ludge,  (,  c.  the  Lord  Chancellor,  or  the  Mes- 
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either  party  may  set  it  down^  and  either  before 
the  Lord  Chancellor  or  the  Master  of  the  Rolls^ 
without  regard  to  the  circumstance^  where  it  was 
ori^nally  heard,  (a) 

We  have  seen,  that  if  exceptions  have  been  taken 
to  the  Master^s  report,  those  exceptions  and  further 
directions  may  come  on  at  the  same  time ;  in  which 
case,  a  copy  of  the  report,  as  well  as  the  decree, 
should  accompany  the  petition.  After  an  issue  or 
an  action,  the  cause  cannot  be  set  down,  until  after 
the  first  four  days  of  the  term  next  after  the  trial 
are  elapsed,  that  the  party,  against  whom  the 
issue  or  verdict  is  found,  may  have  an  opportunity 
of  moving  for  a  new  trial.  Where  a  matter  in  a 
cause  had  gone  to  a  reference,  the  party  cannot 
except  to  the  award;  but  it  must  come  on  on 
further  directions,  (b)  It  is  proper  here  to  state, 
that  a  cause  cannot  be  set  down  for  further 
directions,  on  a  separate  report ;  for  the  common 
language  of  a  decree  is,  that  the  consideration  of 
all  further  directions  shall  be  reserved,  until  the 
Master  has  made  his  general  report;  but  any 
order  upon  the  separate  report  must  be  obtained 
upon  a  petition,  (c)  Where  the  Master  states  in 
bis  report,  that  he  cannot  take  the  account  which 

{a)  Pemberton  v.  Pomberton,  (c)  Van  Kamp  v.  Bell,  3 
11  VeB.  53.  Mad.  430. 

(6)  Woodbridge  T.  Hilton,  1 
Bro.  C.  C.  398. 
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|urt  has  directed,  this  is  considered  the  sub- 

fiirther  directions,  rather  than  of  excep- 

>  the  report,  (a)     And  if  the  whole  matter 

.  on  the  report,  a  question  decided  by  the 

is  open  on  the  hearing'  for  further  dircc- 

rithoiit  taking  exceptions  to  the  report,  (h) 

the  above  steps  have  been  taken,  the 
bomes  on  to  be  heard  at  the  regular  time 
1  by  the  court  for  business  of  that  deserip- 
I  is  before  the  Vice  Chancellor  in  term 
Idncsday,  in  the  -vacation  on  particular  days, 
piiie  of  the  seal  days;  before  the  Master  of 
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by  the  original  decree ;  {a)  but  after  the  usual 
decree  for  an  account  against  an  administrator^ 
you  cannot,  on  the  cause  coming  on  for  further 
directions,  obtain  by  petition,  on  facts  disclosed 
by  affidavits^  a  reference  to  the  Master  to  make 
enqiuiies  as  to  the  balances  in  his  hands  from 
time  to  time,  with  a  view  to  charge  him  with 
interest,  {b)  But  after  a  direction  of  a  trial  at 
laWt  reservation  of  general  directions  will  be 
taken  to  include  costs,  interest,  and  every 
thing,  (c)  But  if  issues  are  directed  to  try  a 
fact,  f.  e.  the  validity  of  notes,  and  they  are 
found  to  be  forged,  the  finding  is  taken  to  be 
decisive  to  the  fact  to  be  tried^  and  the  court 
will  not  afterwards  go  into  other  evidence^ 
which  makes  it  immaterial,  whether  the  notes 
were  forged  or  not.  {d)  In  the  case  of  infiints^ 
the  court  often  gives  extra-judicial  directions,  (e) 
In  Lord  Macclesfield's  time,  in  the  case  of  the 
late  Lord  Dudley,  on  the  mismanagement  of  his 
estate,  a  stranger  came  and  complained  of  the 
guardian,  and  abuse  of  the  infants'  estate;  upon 
-this  application,  and  upon  his  undertaking  to 
pay  tlie  costs,  the  court  directed  the  Master  to 

(a)  Goodyere  v.  Lake,  Ambl.  {d)  Kemp    v.    Mackrell^    2 

584.  Ve«.  579. 

(6)  Parnell  ?.  Price,  14  Ve«.  (c)  Earl  of  Pomfret  r.  Lord 

502.  Wiiisor,  2  Ves.  484. 

<c)  Cfaamp  V.  Mood,  2  Ves. 
470. 
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lie  the  receiver's  accounts,  to  see  whether 
■ants  were  wronged  or  not.  («) 

mctimes  happens,  that  although  the  opin- 

the  court  is  against  tlie  plaintifU's  right  to 

ief  which  he  seeks,  yet,  as  it  is  possible  that 

succeed  at  law  on  a  question  connected 

i  right  to  the  consequential  relief  in  equity, 

rt  will,  without  directing  an  issue,  or  an 

merely  retain  the  bill  for  twelve  months, 

berty  for  the  plaintifl'  to  bring  an  action, 

nd  in  default  of  his  doing  so,  the  bill  to  be 

|sed  with  costs.     But  if  the  plaintiff  does  not 

according  to  this  liberty,  the  bill  does  not 
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defendants  is  retained^  with  liberty  to  the  plaintiff 
to  bring  a  bill  against  one  of  them ;  a  trial  may 
take  place  during  an  abatement  occasioned  by  the 
death  of  one  of  the  other  defendants,  if  the  decree 
does  not  direct  them  to  attend  it.  (a) 


SECTION    VI. 


Costs. 


It  sometimes  happens,  that  the  court  in  pro- 
nouncing the  decree  at  the  hearing  of  the  cause, 
will  then  decide  the  question  of  costs  ;  it  will  often, 
where  reference  is  made  to  a  master  to  take  ac- 
counts, or  to  ascertain  material  facts,  or  where  an 
issue  is  directed,  reserve  the  consideration  of  costs 
till  the  Master  has  made  his  report,  or  till  the  trial 
of  the  issue ;  and  the  cause  is  then  brought  on  for 
further  direction  and  costs;  and  in  some  cases, 
the  court  will  decree  all  parties  to  be  paid  their 
costs  up  to  the  hearing,  when  it  directs  a  reference 
to  the  Master.  And  in  some  cases  the  court  will 
postpone  the  consideration  of  the  costs  till  the 
cause  comes  back  from  the  Master,  tliough  there 
might  be  grounds  enough  for  decreeing  costs  even 
at  the  hearing  of  the  cause,  where  it  is  thought  the 
final  decree  might  be  thus  accelerate*  {b)    But 

(a)    Humphreys    t.   HoUis,         (fi)    Scoiborough  t.  Burton, 
Jtc.73.  2AtMll. 


Cosii. 

khe  subject  of  a  suit  has  been  disposed  of 
1  court,  the  court  will  hot  hear  the  cause 
I  for  tlie  purpose  of  disposing  of  the  costs,(fl) 
1  the  decree  directs  the  costs  to  be  taxed, 
Ibe  paid  up  to  the  hearing,  it  is  usual,  while 
Iceedings  are  going"  on  before  the  Master, 
1  out  a  warrant  for  all  parties  to  bring  in, 
e,  their  bills  of  costs  to  the  hearing  of  the 
■  copies  of  the  warrants  should  be  served  on 
Ipective  clerks  in  court,  and  the  plaintiff's 
Ir  should  bring  in  his  own  bill  of  costs,  and 
Id  serve  warrants  to  tax  liis  own  costs.  If 
ler  i>arties  are  dilatory,  by  the  old  practice, 
iTants  were  to  be  taken  and  served  on 


Costs.  687 

a  case  which  does  not  fall  within  the  rule ;  {a)  and 
there  are  cases  where  the  rule  itself  is  dispensed 
with ;  (6)  but  they  appear  to  be  cases  of  plaiii  mis- 
take, which  might  have  been  rectified,  even  upon 
a  motion  to  alter  the  minutes,  (c) 

Costs  in  equity  are  in  the  discretion  of  the 
court;  but  the  party  who  fails,  is  prima  facie  taken 
to  be  the  person  to  pay  them ;  and  in  order  to  get 
rid  of  that  liability,  he  must  show  the  existence 
of  circumstances,  which  ought  to  induce  the 
court,  in  the  exercise  of  that  discretion,  to  withhold 
the  costs;  (^/)  and  a  defendant  is  entitled  to  his 
costs,  although  he  has  appeared  voluntarily,  (e) 

Where  a  verdict,  on  the  first  trial  of  an  issue  in 
tithe  suit,  is  given  for  the  defendant,  in  conse- 
quence of  a  misdirection  of  the  judge,  and  on  the 
second  trial,  the  verdict  is  for  the  plaintiff,  the  de- 
fendant will  be  ordered  to  pay  the  costs  of  the 
suit,  of  the  motion  for  a  new  trial,  and  of  the  se- 
cond trial,  but  not  the  costs  of  the  first  trial.  (/) 
Costs  of  a  feigned  issue  are  discretionary  in  the 

(a)  Taylor   v.    Popbam,    15  (rf)   Vancouver  v.  Bliss,  11 

Vcs.  78.  Ves.  458. 

(h)  Owen  V.  Griffith,  Ambl.  (c)  Bowkee  v.  Grills,  1  Dick. 

520,    1    Ves.  250 ;   Turner  v.  38. 

Turner,  1  Stra.  708.  (/)  Bearblock  v.  Tyler,  Jac. 

(c)   Wirdman    v.    Kent,    1  571 ;  Whitev.  Lisle,  3  Swanst. 

Bro.  C.C.I  41.  342. 
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ind  do  not  in  all  cases  follow  the  verdict,  [a) 
ncially  speaking-,  the  party  in  whose  favour 
lie  is  found,  shall  have  the  costs  of  trying 
ixeept     in  the  case  of  an  heir  at  law,  con- 
a  will  in  a  bill  t-o  establish  it.  (c)      AVhen 
lies  are  directed,  and  one  is  found  in  favour 
ilaintift^  and  the  other  of  the  defendant,  the 
n  whose  favour  the  material  issue  is  found, 
:ive  Iiis  costs  at  law  ;  {d)  but  the  costs  of  an 
[jssful  application  for  a  new  trial,  do  not  of 
Licnce  fall  within  the  costs  of  the  suit  ;(f) 
or  not  goin^  to  trial,   ought  to  be  moved 
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It  were  an  almost  endless  undertaking,  and 
foreign  to  a  work  professing  to  treat  only  on  the 
practice  of  the  court,  to  attempt  to  state  all  the 
different  circumstances  which  have  influenced 
the  court  in  deciding  on  the  question  of  costs. 
But  where  it  is  possible  to  meet  with  general 
rules  on  this  subject,  it  may  be  proper  to  men* 
tion  them. 

An  infant,  whether  he  is  plaintiff  or  defendant, 
is  not  personally  liable  to  costs ;  {o)  but  if  he  is 
plaintiff,  his  next  friend,  who  files  the  bill,  is  liable 
to  costs,  if  the  suit  is  improperly  instituted ;  and 
if  the  bill  be  dismissed  with  costs,  upon  a  fact 
which  a  next  friend  might  have  known,  if  he  had 
used  reasonable  diligence,  he  will  not  be  allowed 
the  costs  out  of  the  infant's  estate,  {b)  But  if  the 
plaintiff,  after  having  attained  his  age  of  twenty- 
one  years,  chooses  to  proceed  with  the  suit,  he 
will  be  then  liable  to  the  whole  costs.  It  is  a 
prudent  step  in  the  prochein  amy,  after  the  answer 
comes  in,  and  if  it  is  probable  that  the  suit  will  be 
attended  with  expense,  to  obtain  a  reference  to 
the  Master,  to  see  if  it  is  for  the  benefit  of  the 
infant  that  the  suit  should  be  continued ;  and  if 
the  Master  reports  in  favour  of  the  continuance 
of  the  suit,  and  there  is  no  laches,  or  misbehaviour 
in  carrying  it  on,  the  court  will  always  order  the 

(a)  Turner  v.  Turner,  1  Stra.         (b)  Pearce  v.  Pearce,  9  Ve«. 
708.  548. 
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>  be  allowed  out  of  the  infant's  estate,  {a) 

I  the  case  of  a  feme  covert  suing-  by    her 

Kiend,  the  latter,  and  not  the  feme  cova-t, 

for  the  costs.     Where  the  next  friend 

Yeme  covert  had   taken   the    benefit  of  the 

bt  debtor's  act,  but  was  detained  in  prison, 
Id  obtained  an  order  upon  the  husband 
■mcnt  of  his  groats  after  the  answer  ivas 
Ind  before  any  otiier  proceeding  taken 
1  cause,  although  a  motion  by  one  of 
Ifcndants  that  the  next  friend  might  be 
Id,  and  another  appointed,  was  refused,  as 

nproper  in  form,  yet  leave  ^vas  given  to 
stay  proceedings  until  the  next  friend 
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even  though  they  raise  a  question  for  their  own 
benefit^  if  it  is  merely  by  way  of  submission^  {a) 
are  entitled  to  be  paid  their  costs.  But  they  may 
lose  their  costs^  if  their  negligence  occasioned  the 
«mt,  (i)  or  where  the  act  required  to  be  done  leads 
to  no  responsibility,  and  the  motive  of  the  trustee 
is  obviously  vexatious  ;  (c)  and  they  may  be  de- 
creed even  to  pay  the  costs  of  the  suit,  if  they  have 
acted  fraudulently,  even  though  the  testator  di- 
rected that  the  costs  should  be  paid  out  of  the 
estate;  {d)  or  are  decreed  to  pay  interest  on  account 
of  a  breach  of  trust,  (e)  or  where  their  negligence 
occasioned  a  loss^  although  no  corrupt  motives  be 
imputed  to  them ;  (/)  or  where  they  set  up  a  very 
improper  defence,  {g) 

It  is  also  a  general  rule,  that  if,  in  a  bill  for  a 
legacy,  the  suit  is  rendered  necessary  by  the  am- 
biguity in  the  will,  or  for  the  security  of  the  legacy, 
it  being  given  over,  (A)  the  costs  are  paid  out  of 
the  assets  of  the  testator.  (/)     But  if  the  fund  in 

(a)    Rashby  v.   Masters,   1  581.     Sed  vide  Ashburnham  v. 

Vcg.  J.  205.  Thompson,  1 3  Ves.  404. 

(6)  0*Callaghan  v.  Cooper,  (f)  Caffrey  v.  Darby,  6  Ves. 

5  Ves.  128.  488. 

(c)  Ibid.  ig)  Loyd  y.  Spillet,  3  P.  W. 

{d)  Hyde  v.  Haywood,  2  Atk.  347. 

125;    Crackelt   y.  Betune,   1  (h)  Studholme  y.  Hodgson, 

Jac.  and  Walk.  586.  ibid.  303. 

(c)  Sheers  v.  Hind,  1  Ves.  J.  (i)  Jenour  y.  Jenour,  10  Ves, 

294;  Mosley  y.  Ward,  11  Ves.  572. 
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question  has  been  separated  from  the  residue  of  the 
testator^s  personal  estate^  and  placed  in  the  hands  of 
the  trustees  of  such  fund^  and  the  question  does  not 
arise  between  an  individual  legatee  and  the  person 
entitled  to  the  residue,  but  between  diflFerent  per- 
sons claiming  the  particular  legacy,  the  costs  are 
not  to  be  paid  out  of  the  testator's  general  estate, 
but  out  of  the  fund  in  dispute,  {a)  In  a  bill  by 
one  residuary  legatee  against  another,  if  the 
plaintiff  assigns  his  interest,  &c.,  by  which  a  sup- 
plemental suit  becomes  necessary,  the  costs  of  it 
will  be  borne  by  the  plaintiff's  share  of  the  residue ; 
the  other  costs  will  be  paid  out  of  the  residue,  {b) 
It  is  also  to  be  observed,  that  if  a  bill  for  the  pay- 
ment of  a  legacy  be  dismissed,  the  pluntiff  will 
not  be  entitled  to  have  his  costs  paid  out  of  the 
testator's  estate,  notwithstanding  there  is  ambi- 
guity in  the  will,  (c) 

It  is  likewise  a  rule,  that  a  mortgagee,  whether 
a  plaintiff  in  a  bill  of  foreclosure,  or  a  defendant 
in  a  bill  to  redeem,  shall  have  his  costs ;  (rf)  and 
the  mortgagor  must  pay  the  costs  of  all  persons 
claiming  under  the  mortgagee,  (e)     But  there  are 

(a)  Jenour  v.  Jenour,  1 0  Vcs.  (</) y.  Threoothick, 

5^2,  2  Ves.  and  B.  181. 

(6)  Brace  v.  Ormond,  2  Jac.  (e)  Wetherell  v.  Collins^  3 

and  Walk.  435.  Mad.  255. 

(c)  Lister  Y.SherniDgbaro,  in 
the  Exchequer,  HiL,  1816. 
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exceptions  to  this  rule  ;  for  if  the  mortgagee  sets 
up  an  unjust  defence^  he  will  not  be  allowed  his 
costs  occasioned  by  it.  (a)  And  there  are  cases 
iidiere  he  will  be  made  to  pay  costs ;  as  where  there 
is  an  actual  tender  made  of  principal  and  interest 
before  the  filing  of  the  bill.  (6)  So^  if  a  bill  is 
filed  against  a  defendant,  who  is  a  solicitor  and 
agent,  taking  securities  for  what  is  due  for  his, 
bill^  without  settlement  of  accounts,  and,  after 
great  delay  and  expensive  litigation,  his  demand 
is  reduced  to  more  than  one-sixth,  the  costs  of  the 
enquiry  will  be  paid  by  him.(c)  Also,  if  the  mort- 
gi^^  resists  the  right  of  redemption,  on  the  ground 
of  a  decree  of  foreclosure  coUusively  obtained  by 
him,  he  will  be  decreed  to  pay  so  much  of  the 
costSj  as  were  occasioned  by  his  resistance,  (d) 

In  a  bill  to  perpetuate  testimony,  the  defendant 
shall  have  his  costs,  if  he  does  nothing  more  than 
cross-examine  the  witnesses ;  if  he  examines  a 
witness  in  chief,  he  will  not.  He  is  entitled  to  an 
order  for  the  payment  of  his  costs  immediately 
after  the  commission  is  executed,  upon  the  alle- 
gation that  he  has  not  examined  any  witnesses.(e) 

(a)  Mocatta  v.  Murgatroyd,  (c)  Detillin  v.  Gale,  7  Ves. 

1  P.W.396; v.Thre-  584. 

cothick,  2  Ves.  and  B.  181.  (d)    Harrey  y.  Tebbutt,    1 

(6)  Vide  Gammon  y.  Stone,  Jac.  and  Walk.  197. 

1  Ves.  339 ;  DetUlin  v.  Gale,  7  (c)  Foulds  v.  Midgley,  1  Ves. 

Yes.  686.  and  B.  138. 

QQ 
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hen  a  cause  is  brought  to  a  hearing,  if  the 
law  has  an  issue  directed  to  try  the  will, 
.  be  entitled  to  his  costs,  although  the  will 
ilished;  as  he  has  a  right  to  be  satisfied  bow 
isinherited.  (a)     But  if  he  sets  up  insanity, 

other  disability  against  the  person,  who 
the  will,  and  fails,  he  shall  not  have  his 
b)     But  still  the  court  will  not  give  costs 

him.(f)  But  if  the  heir  is  plaintiff  in  a 
nd  fails,  the  same  rule,  with  respect  to 
ipplies  to  him,  as  to  any  other  suitor,  (rf) 

bill  merely  for  a  discovery,  the  defendant 
ve  his  costs,  to  which  he  is  entitled  after 
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application  for  them  is  not  to  be  made^  till  after  the 
return  of  the  commission ;  but  he  will  not  be  en- 
tided  to  the  costs  of  the  commission,  if  he  has  exa- 
mined witnesses  in  chiefs  instead  of  confining  him« 
self  to  cross-examination .  (a)  The  defendant  is  not 
entitled  to  move,  as  of  course,  for  his  costs,  upon 
the  ground  that,  although  the  bill  prayed  for  relief 
against  others,  it  was  merely  for  discovery  as  to 
him.  {b)  The  defendant  will  likewise  be  entitled 
to  the  costs,  which  he  has  incurred  in  resisting 
motions  made  by  the  plaintiff  in  the  cause,  viz., 
a  motion  to  stay  trial,  a  motion  for  commission 
for  the  examination  of  witnesses  abroad,  a  motion 
for  the  production  of  books,  &c.,  mentioned  in  de- 
fendant's answer,  (c) 

In  a  suit  for  a  partition,  though  the  rule  for- 
merly seems  to  have  been  that  the  expense  of 
executing  the  commission  should  be  borne  by  the 
parties  equally,  without  reference  to  the  inequality 
of 'their  interest,  (rf)  yet  the  rule  now  is,  that  such 
expense  should  be  borne  by  the  parties,  in  propor- 
tion to  their  respective  interests,  (e)  If  the  de- 
fendant, in  a  suit  for  a  partition  and  an  account, 

(a)  AnoDymous,  8  Ves.  69  {d)  Nevis  y.  Levene^  cited  in 

luid  70.  Ambl.  237. 

(6)     Attorney    General    y.  (e)  Calmady  v.  Calmady,  2 

Burch,  4  Mad.  178.  Ves.  J.  568 ;  Agar  y.  Fairfax, 

(c)  Noble  y.  Garland,  1  Mad.  17  Ves.  533. 

QQ2 
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)erly  disputes  the  plaintifTa  title,  be  will  be 
d  to  pay  so  mucli  of  tbe  costs  as  related  to 
count,  and  to  the  proof  of  tbe  plaintiff's 
/)     But  in  a  suit  to  settle  the  boundaries, 
separate  freehold  and  copyhold  estates,  tbe 
vill  be  borne  equally;  for  it  is  possible,  and 
robable,  that  the  confusion  might  arise  from 
bate  of  less  value.  (6) 

;ascs  where  there  is  an  apportionment  of 
by  commission,  not  by  writ,  costs  are  not 
n^iven,  unless  previous  questions  are  raised, 
;   litigation    of    which    the  party    is    vex- 

('■) 
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succeeds  will  have  the  costs  over  against  the  de- 
fendant who  fails,  (f/)  The  court  will  likewise 
sometimes  direct  the  latter  to  pay  the  other  de- 
fendant his  own  costs.  (6) 

Where  a  charity  information  is  filed^  under  59 
Geo.  III.  c.  9I3  without  a  relator,  the  court  has 
jurisdiction  to  order  the  defendant  to  pay  the  At- 
torney General  his  costs,  (c)  The  Attorney  Ge- 
neral constantly  receives  costs^  where  he  is  made 
a  defendant  in  respect  of  legacies  given  to  cha- 
rities ;  (d)  and  even  where  he  is  made  a  defendant 
in  respect  of  the  immediate  rights  of  the  crown, 
in  cases  of  intestacy,  (e) 

In  general,  it  is  referred  to  a  Master  to  report 
whether  proceedings  are  regular ;  and  if  he  reports 
them  irregular,  and,  upon  exceptions  to  the  report, 
the  court  thinks  them  regular,  yet  the  court  will 
not  give  costs,  as  the  reference  to  the  Master  was 
not  vexatious.  (/) 

(a)  Hendry  v.  Key,  1   Dick.  394.    Sed  vide   Beam.  Costs, 

291.-  83,  note  2. 

(6)    Hendry    v.     Key,      1  (cO    See   1    Sim.  and   Sta. 

Dick.  291;    Cowton  y.  Wil-  397. 

liams,  9  Ves.  207.    Sed  vide  (e)  Attorney  General  y.  Earl 

Dowson  T.  Hardcastle,  1  Ves.  of  Ashburuham,  1  Sim.  andStu. 

J.  368.  397. 

(c)  Attorney  General  v.  Earl  (/)  Anonymous,  3  Atk.  234. 
of  Ashbarnham,  1  Sim.  and  Stu. 


Costs. 

1  respect  to  the  costs  of  motions,  the  court 

r  refuses  them,  ivith  or  without  costs,  as 

ks  just.     But  if  the  court  gives  no  directions 

pe  costs,  the  following  are  the  i-ules  on  the 

fcn,  whether  they  shall  be  costs  in  the  cause, 

Irty  to  whom  costs  of  suit  were  given  upon 

Tiring.     1st,  That  the  party  making  a  suc- 

]  motion,  is  entitled  to  his  costs  as  costs 

I  cause ;  but  the  party  opposing  it,  is  not 

to    his    costs,    as    costs    in    the    cause. 

h'hat   the   party    making   a  motion  which 

;  not  entitled  to  his  costs  as  costs  m  the 

but  tlie  party  opposing  it,  is  entitled  to 

costs  in  the  cause.     3rd,  That  where 
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tbe  costs  to  be  paid  by  the  unsuccessful  party 
making  the  motion,  (a) 

It  will  be  proper,  also^  to  say  a  feiv  words  upon 
the  apportionment  of  costs.  In  the  sound  exercise 
cf  the  discretion  with  which  the  court  is  invested, 
it  will^  as  justice  requires,  either  apportion  the 
costs  between  different  parties,  or  throw  them  upon 
particular  estates  or  funds.(3)  But  it  seems  that  the 
court  will  not  apportion  them  after  a  general  decree 
for  costs. (c)  But  it  is  laid  down  by  Mr.  Fowler,  in 
his  Exchequer  Practice,  that  where  costs  are  decreed 
to  a  plaintiff  generally,  and  to  be  paid  by  the  de- 
fendants generally,  each  defendant  being  liable  to 
pay  them,  the  plaintiff  may  demand  and  recover  the 
whole  from  any  one  of  them ;  and  if  one  defendant 
pays  the  costs  for  himself  and  his  co-defendants, 
and  they  refuse  to  reimburse  him,  the  court  will, 
upon  application,  order  them  to  contribute  their 
proportions,  (d)  Under  a  joint  order  for  costs;, 
one  party  absconded,  and  was  never  served ;  but 
it  was  held  that  a  proceeding  by  the  parties  in 
possession  of  the  order  against  the  other  party 
remaining  here^  was  good^  the  Lord  Chancellor 

(a)    Manack  y.  Reeves,  6  (c)  Michel  v.  Bullen,  6  Price^ 

Mad.  108.  87.     See  ex-parte  Bkhop,  8 

(6)  Basevi  v.  Serra,  14  Vei.  Ves.  33. 

313 ;  3  Mer.  674 ;  Seacroft  v.  {d)  2  FowL  Pract  355,  edit 

M ajnard,  1  Ves.  J.  279 ;  SUme  1795. 
T.  Medcraft,  1  Bro.  C.  C.  265. 


Costs. 

Iclearly  of  opinion  that  they  might  proceed 
It  both  or  either,  (a) 

proceed  now  to  reniaa'k,  that  there  is  a 
ntion  of  persons,  viz.,  paupers,  who  are 
to  prosecute  and  defend  their  rights  in 
niirt,  without  incnrring  the  same  measure  of 
Bvliich  falls  upon  suitors  in  general,  and  who 
Ititled  to  this  privilege,  not  from  any  legis- 
Iprovision,  as  plaintiffs  paupers  are  at  law,  (i) 
Joni  the  humanity  of  the  court  itself.  A 
f,  in  the  eye  of  this  court,  is  a  person  who 
limself  swear  (the  affidavit  of  a  third  person 
;ing  sufficient)  (c)  that  he  is  not  worth  five 
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petition  to  the  Master  of  the  RoUs^  with  the  ne- 
tsessary  affidavits  annexed  to  it^  supported^  if  he  is 
plaintiff^  by  a  certificate  under  counseFs  hand^  {a) 
that  he  has  just  cause  of  suit,  but  if  he  be  a 
defendant^  without  any  certificate^  (6)  obtain  an 
order  admitting  him  to  sue^  or  defend  in  forma 
pauperis,  and  assigning  him  counsel  and.  a  six 
clerk ;  (c)  and  the  plaintiff  may  procure  this  order 
before  or  after  bill  filed;  and  it  is  said,  in  the 
latter  case,  no  certificate  is  necessary,  {d)  A 
soUcitor  acting  under  this  order^  cannot  maintain 
an  action  for  recovering  a  bill  of  fees,  for  soUciting 
in  a  pauper  cause  in  Chancery,  (e)  According  to 
an  old  order,  (/)  the  counsel  who  shall  move  for  a 
pauper,  ought  to  have  the  order  of  admittance 
with  him,  and  first  to  move  the  same  before  any 
other  motion. 

A  person  ordered  to  be  examined  pro  interesse 
suo^  is  permitted  to  prosecute  and  make  out  his 
right,  (^)  and  a  bankrupt  is  allowed  to  petition 
against  the  commission,  (A)  in  forma  paupem; 

(a)  HaiT.  Cha.  Pract.  390 ;  Sed   vide    Harr.  Cha.  Pract. 

but  the  order  of  1623,  Beam.  390. 

Cha.  Ord.  50,  requires  such  cer-  (e)  Phillip  v.  Baker,  1  Turn, 

tificate  from  the  Master.  '  Pract.  IdO. 

(6)  Harr.  Cha.  Pract  1808,  (/)  Beam.  Cha.  Ord.  217. 

p;  390.  (g)  Bedford  v.  Leigh,  2  Dick^ 

(c)  Beam.  Cha,  Ord.  215.  708. 

(d)  Wy.  Pract.  Reg.  319.         (A)  Meadows  ▼.  Pany,  I  Vcs. 

and  B.  124. 


Costs. 

I  appeal  may  be  prosecuted  ia  that;  charac- 
)     Where  an  issue  is  directed  out  of  Chan- 
D  a  pauper's  suit,  he  must  be  admitted  as  a 
■  in  the  court,  in  which  the  issue  ia  to  be 
and  cannot  otherwise  proceed  in  it  as  a 
■.  (A)    And  it  is  proper  to  add,  tliat  the  pri- 
of  suing  as  a  pauper,  extends  only  to  persons 
n  their  own  riglit,  and  not  as  executors  and 
strators.  (c) 

r  the  above  order  of  admittance,  no  fee, 
or  reward,  shall  be  taken  of  such  party,  by 
unsellor  or  attorney,  nor  any  couti-act  or 
lent  be  made  for  any  recompense  or  reward 
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does  not  discharge  lumself  of  costs^  to  which  he 
was  liable  in  the  cause  precedent  to  the  order,  (a) 

A  pauper3  after  his  admittance,  may  be  dis- 
paupered, if  he  gives  any  fees  or  reward,  or  makes 
^Xky  contract  for  subsequent  recompense  or  reward, 
pr  shall  settle  or  contract  for  the  benefit  of  the 
suit,  or  any  part  thereof,  while  the  same  is  de- 
pending, aud  in  that  case  the  cause  may  be  dis-* 
missed ;  {b)  or  if  it  can  be  made  to  i^pear,  that  he 
is  possessed  of  such  property,  that  he  ought  not  to 
be  in  forma  pauperis^  as  where  he  is  in  possession, 
and  receives  the  rents  of  the  lands  in  question, 
although  *the  defendant  has  a  verdict  at  law,  and 
may  thereupon  take  a  writ  of  possession,  (c)  But 
a  charitable  subscription  raised  for  him,  to  enable 
him  to  carry  on  the  suit,  is  not  a  ground  of  dis- 
paupering him ;  {d)  nor  improper  or  vexatious 
conduct  by  him  in  a  former  suit  against  the  same 
party,  (e)  But  if  a  pauper  is  guilty  of  scandal  in 
his  bill  or  answer,  (/)  he  shall  pay  the  costs  of 
hanng  the  same  expunged  ;  so,  he  cannot  dismiss 
his  bill  without  payment  of  costs,  (g) 

(a)   Mo8.  68;  Wilkinson  v.  (c)  Corbett    v.  Corbett,    16 

Belftber,  2  Bro.  C.  C.  272.  Ves.  407. 

{h)  Beam.  Cha.  Ord.  216.  (/)  Toth.  237;  Rattraj  t. 

(c)  Hanr.  Cha.  Pract.  1808,  George,  16  Ves.  232. 

p.  390.  (s)   Pearson  v.  Belcher,    3 

'    (d)  Corbett  v.  Corbett,  16  Bro.  C.  C.  87;    Wj.  Pract- 

Ves.  407.  Reg,  321. 


Ligh,  if  3  cause  ^oes  gainst  a  pauper,  lie 
lot  pay  costs  to  the  successful  party,  yet  if 
^ecda,  there  are  eases  where  the  court  has 
d  his  costs  to  be  taxed,  as  the  costs  of  a 
not  m  forma  pauperis, -{a)  as  where  a  plea  or 
rer  to  a  bill  by  a  pauper  is  overruled ;  (A)  for 
I  he  is  at  no  costs,  or  but  small  costs,  yet 
mscl  or  solicitor  do  uot  give  their  labour  to 
ersary,  but  to  the  pauper.     However,  in  an- 
nd  a  subsequent  case,  (c)  where  the  pauper, 
plaintiff,   succeeded,    the  court  would  not 
lim  to  receive  more  than  he  and  his  soH- 
ere  out  of  pocket;  and  in  another  case,  (</) 
the  defendant  being  pauper,  the  bill  was 
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Formerly,  no  process  of  contempt  at  a  pauperis 
suit,  was  to  be  sent  to  be  sealed,  until  signed  by 
fhe  six  clerk,  who  was  to  see  that  it  should  not  be 
vexatious  or  needless ;  but  this  is  now  disused. 
However,  the  order  of  admission  is  usually  pro- 
duced  in  the  office,  where  the  paoper  has  occasion 
to  pass,  (a)  Tlie  court  will  not,  except  under 
very  special  circumstances,  order  an  advance  to 
be  made  to  a  party  out  of  a  fund  in  court,  to 
which  he  claims  title,  to  defray  the  expense  of  the 
suit.  (A)  And  in  a  very  late  case,  (c)  the  court 
reused  to  do  it,  the  Vice  Chancellor  saying,  that 
Lord  Eldon  had  expressed  himself  dissatisfied 
with  his  order,  in  Cockerel  v.  Barber,  by  which  he 
had  directed  such  an  advance  to  be  made. 

I  shall  now  proceed  to  consider,  to  what  costs 
the  parties  in  a  cause  are  respectively  entitled ; 
and  the  means  of  recovering  them ;  first,  as 
between  party  and  party ;  and^  secondly,  as  be- 
tween solicitor  and  client ;  with  the  measures  to 
be  pursued  by  the  latter  for  taxing  them. 

In  some  instances,  the  amoimt  of  costs  is 
ascertained  by  the  rule  or  practice  of  the  court : 
thus^  where  the  Master  reports  the  answer  in- 

(a)  Harr.  Cha.  Pract.  1808,  4  Mad.  172;  Cockerel  y.  Bar- 
p.  390.  ber,  cited  in  2  Sim.  40. 

(6)  Tillotfion  V.  Hargreaves,         (c)  Peck  v.  Beecbey,  2  Sim. 

40. 
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Int,  or  ovemtles  the  exceptions  to  it,  (a) 
untiff  in  the  one  case,  and  the  defendant 
other,  is  entitled  to  forty  shillings  in  a 
lause,  and  to  fifty  shillings  costs  in  a  eoun- 
If  the  defendant  submits  to  answer, 
s  twenty  shillings  costs,  (i) 

;  Order  of  the  21st  of  July,  1710,(c)  it  is 
1  that  the  money  to  be  deposited  on  filing 
9  with  the  register  shall  be  5/.  And  by 
heral  Order  of  the  9th  of  February,  1 721,  (J) 
Bry  exception  to  the  report  which  shall  be 
led  as  frivolous  and  impertinent,  the  ex- 
;  shall  pay  the  other  side  20.».  <!ost8 ;    and 
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Bhall  direct,  {a)  Costs  beyond  the  deposit  were 
given^  where  the  form  of  the  exceptions  was 
general^  which^  though  regular^  was  not  to  be 
encouraged.  (^)  If  the  exceptions  are  allowed^ 
tiie  deposit  is  returned  to  the  exceptant. 

In  the  cases  of  allowing  or  overruling  a  plea, 
or  demurrer^  the  costs  were  settled  at  five 
pounds^  but  with  a  power  in  the  court  to  award 
further  costs,  (c)  And  by  the  31st  of  the  Ge* 
neral  Orders  of  1828^  upon  the  allowance  of 
any  plea  or  demurrer,  the  plaintiff  or  plaintiffs 
shall  pay  to  the  defendant  or  defendants  the 
taxed  costs  thereof;  and  when  such  plea  or  de- 
murrer is  to  the  whole  bill,  then  the  further 
taxed  costs  of  the  suit  also ;  unless  in  the  case  of 
a  plea,  the  plaintiff  or  plaintiffs  shall  undertake 
to  reply  thereto,  and  then  the  costs  shall  be  re- 
served ;  or  unless  the  court  shall  think  fit  to  make 
other  order  to  the  contrary.  And  by  the  32nd 
of  the  same  Orders,  upon  the  overruling  of  any 
plea  or  demurrer,  the  defendant  or  defendants 
shall  pay  to  the  plaintiff  or  plaintiffs  the  taxed 
costs  occasioned  thereby,  unless  the  court  shall 
make  other  order  to  the  contrary. 

(a)  Dawson  v.  Busk,  2  Mad.  (c)  Beam.  Cha.  Ord.  A56,  4 

1S4,  add  the  cases  there  cited.  Bro.  C.  C.  545.     Vide  Griffith 

(6)  Purcell  ?.  M*Namara,  12  v.  Wood,  1  Ves.  and  B.  307 ; 

Ves.  166;   ride  1  Tom.  Cha.  and  cases  in  Beam.  Cha.  Ord. 

Pract.  328.  457,  in  note. 


Costs. 

usual  term  of  the  order,  under  Lord 
n's  General  Order,  when  full  costs  ivere 
ou  the  allowance  of  a  demurrer,  was,  that 
lintifi'  do  pay  to  the  defendant,  the  costs 

demurrer,  beyond  the  51.  to  be  taxed  ; 
urt  adhered  to  that  form,  («)  and  refused 
;ct  the  payment  of  the  full  costs  of  the 
On  an  allowance  of  a  demurrer  to  an 
ed  bill,  full  costs  were  given.  (A)  And 
demurrer  allowed  to  a  bill  for  a  com- 
1  to  examine  witnesses  de  bene  esse,  the 
f  having-,  on  ati  ex-partc  application,  ob- 
an  order  to  examine  the  witnesses,  was 
1  to  pay  to  the  defendant,  besides  the  usual 

Costs. 
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fbnded.  {a)  On  re-arguing  a  plea  or  demurrer, 
there  was  a  deposit  of  five  pounds,  with  a  like 
power  to  give  further  costs,  (b)  If  a  defendant 
cannot  sustain  a  demurrer  in  the  record,  he  is 
entitled  to  demur  ore  tenus;  but  availing  himself 
of  that  right,  he  must  pay  the  costs  of  the 
demurrer  on  the  record,  although  the  bill  in 
respect  of  that  particular  so  newly  alleged,  shall 
be  dismissed  by  the  court,  (c)  But  Mr.  Beames 
observes,  that  the  practice  seems  to  have  pre- 
viuled,  of  refusing  costs  to  either  party,  upon  al- 
lowing demurrer  ore  tenus.  {d) 

By  the  Orders  of  the  30th  April,  1700,  (e)  and 
7th  February,  1794,  (/)  it  was  requisite  that  a 
party  appealing  from  a  decree,  or,  after  a  hearing, 
obtaining  a  rehearing  of  any  cause,  or  a  rehearing 
of  any  exception,  should,  upon  rehearing  of  any 
cause,  deposit  in  the  hands  of  the  register  the  sum 
of  ten  pounds,  and  upon  the  rehearing  of  any 
exception,  the  sum  of  five  pounds,  to  be  paid  to 


(a)  Oats  V.  Chapman,  1 
Dick.  148. 

{J})  Ord.  Cha.  in  4  Bro.  C.  C- 
545. 

(c)  Beam.  Cha.  Ord.  174. 
Dardant  v.  Redman,  1  Vera. 
78 ;  Attorney  General  r.  Brown^ 
1  Swanst.  288.  Sed  vide  the 
note  in  Tourton  v.  Flower,  3 


P.  W.  37 1 ;  and  Broderip  v. 
Phillips,  in  Mr.  Raithby's  edit, 
of  Vern.  Rep.  1  vol.  78. 

(cO  See  Beam.  Costs,  223 
and  224. 

{e)  Beam.  Cha.  Ord.  314. 
See  the  note  in  Beam.  Cha. 
Ord.  266. 

(/)  Beam.  Cha.  Ord.  468. 
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pverse  party,  where  the  decree  or  former 
■  was  not  varied  in  some  material  \idm\. ;  and 
fct  case,  the  party  appealing,  or  obtaining 
theaiing,  besides  sueh  deposit,  shall  also  be 
I  to  pay  such  further  costs  as  the  court  may 
1  fit.  (a)  But  by  the  43nd  of  the  General 
vs  of  1828,  the  deposit  upon  every  petition 
■peal    or  reliearing   is   increased  to  twenty 

Is,  to  be  paid  to  the    adverse   party,  when 

leeree  or  order  appealed   from  is  not  varied 

material  point,  together  with  the  further 

I  costs  oeeasioned  by  the  appeal  or  rehearing; 

p  the  court  shall  othenvise  order.  If  a  bill 
lissed  with  costs,  and  the  plaintiff  applies 
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juon  to  be  either  with  forty  shillings  costs^  to  be 
taxed  by  the  Master^  or  without  eosts^  as  the 
court,  upon  the  nature  and  meiits  of  the  case 
ahall  think  fit.  {a)  Thus,  if  the  defendant  denies 
all  the  equity  of  the  plaintiff's  bill,  and  the  cause 
18  heard  on  bill  and  answer  only,  the  bill  will  be 
dismissed  with  costs  to  be  taxed,  [b) 

In  some  cases,  the  court  has  been  in  the  habit 
of  giving  costs  beyond  the  taxed  costs  ;  thus,  in 
charity  cases,  the  court  often  directs  extra  costs 
to  be  taxed  for  the  relators,  because  otherwise, 
people  would  not  come  forward  to  file  informa- 
tions ;  (c)  and  it  seems  that  tlie  next  friend  of  an 
infant  will  be  entitled  to  fair  expenses,  beyond 
taxed  costs  under  die  head  of  just  allowances,  {d) 
So,  where  a  trustee  has  expended  money  in  the 
fair  execution  of  his  trust,  by  taking  opinions,  and 
procuring  directions,  that  are  necessary  for  the  due 
execution  of  his  trust,  he  is  entitled,  not  only  to 
his  costs,  but  also  to  his  charges  and  expenses, 
under  the  title  of  just  allowances  ;  but  where  the 
court  orders  the  costs  of  the  trustee  to  be  taxed, 
that  means  between  party  and  paity,  not  as  be- 

(a)  Vide  Ord.  Cha.  in  2  Atk.  (c)  Osborne  v.  Denne,  7  Ves. 
288;  Beam.  450.  425;   Currie  v.  Pye,  17  Ves. 

(&)  Johnson  t.  Brown,  3  Atk.     462. 
1 ;  Mansell  t.  Bowles,  1  Bro.         {d)    Fearns   v.  Young,    10 
C.  C.  403.  Ves.  184.    Sed  i4de  Osborne  v. 

Denue,  7  Ves.  424. 
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attorney  and  client.  («)    In  a  case  between 
ns,  where  the  costs  come  out  of  the  estate, 
lurt  has  directed  the  costs  to  be  taken  as 
:n  solicitor  and  client.  (A)      But  in  a  case 
one  residuary  legatee  was  plaintiff,  and  the 
defendant,    where    the    extra  costs  of  the 
ff  were  much  heavier  than  those  of  the  de- 
it,  the  court  would  not  give  the  costs  out  of 
tid  in  court,  as  between  solicitor  and  client, 
it  the   defendant's  consent,  (c)     In   a  suit 
t  a  defendant,  an  attorney,  praying  that  his 
costs  on  the  plaintiff  might  be  taxed,  the 
)f  taxation,  as  between  solicitor  and  client, 
;  apply  when  the  attorney  and  client  appear 
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solicitor's  bill  of  costs,  either  between  party  and 
party^  or  between  solicitor  and  client,  whether 
such  separate  answers  or  other  proceedings  were 
necessary  or  proper ;  and  if  he  is  of  opinion  that 
any  part  of  the  costs  occasioned  thereby  has  been 
unnecessarily  or  improperly  incurred,  the  same 
shall  be  disallowed.  And  by  the  77th  of  the 
same  Orders,  whenever,  in  any  proceeding  before 
a  Master,  tlie  same  solicitor  is  employed  for  two 
or  more  parties,  such  Master  may,  at  his  discre- 
tion, require  that  any  of  the  said  parties  shall  be 
represented  before  him  by  a  distinct  solicitor,  and 
may  refuse  to  proceed,  until  such  party  is  so 
represented. 

It  was  formerly  the  practice  of  the  court,  in 
cases  of  notorious  fraud,  to  make  the  defendant 
pay  exemplary  costs  ;  but  it  has  been  disused  for 
a  considerable  time,  from  the  diflSculty  of  carry- 
ing it  into  execution.  It  appears  to  have  been  dis- 
continued even  before  Lord  Hardwicke's  time,  (a) 

Where  the  court  orders  or  decrees  the  costs  of 
a  party  to  be  taxed,  and  to  be  paid  by  another 
party,  the  clerk  in  court,  or  solicitor  of  the  former, 

(a)  Waltham  v.  Broughton,  2  hearing  of  the  cause,  that  the 

Atk.  43.      Note.    By  the  54th  p1ainti£F  had    not   probabilem 

of  Lord  Bacon's  Orders,  Beam,  causam  litigandi^  he  shall  pay 

Cha.  Orders  24,   in  all  suits  unto  the  defendant  his  utmost 

where  it  shall   appear  on  the  co^s,tobeas8es6ed  by  the  court. 


Cbstt. 

rs  a  bill  thereof  to  the  Master,  who  is  to  tax 
and  who  furaishcs  the  other  side  with  a 
f  the  charges  (if  desired);  and,  on  request,  he 
a  summons  for  the  parties  to  attend  him  at 
lin  time,  and  so  from  time  to  time,  till  the 
costs  are  taxed.      After  the  costs  are  taxed 
;    Master,  he  certifies  the  quantum  to  the 
which  certificate  being  filed,  and  an  office 
pf  it  produced  to  the  clerk  of  the  snbpcviia 
and  a  prercipc  for  a  siibptemi  left  ^vith  him,  he 
1  suhpcpfm,  commanding  the  party  to  pay  them 
person  entitled  to  receive  them,  or  bearer ; 
not  paid,  on  personal  service  and  demand, 
)on  an  affidavit  of  such  ser\ice,  demand,  re- 
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tiiat  leaving  it  with  his  clerk  in  court,  or  as  the 
court  shall  otherwise  direct  (as  at  his  last  place 
of  abode),  shall  be  good  service,  (a) 

Where  the  party  is  entitled  to  costs,  without 
any  order  for  that  purpose,  as  in  the  above  case  of 
an  answer  reported  insufficient,  the  next  step  after 
subpc&na  for  costs,  is  an  attachment,  and  so  on  to 
a  sequestration.  The  sheriff  cannot  take  bail  on 
an  attachment  for  non-payment  of  costs  ;  {b)  and 
if  he  permits  the  party  to  go  abroad,  the  court  will 
order  the  sheriff  to  pay  the  costs,  (c) 

In  order  to  prevent  the  defendant  from  being 
defeated  in  his  right  to  his  costs  against  the  ]>lain- 
tiff,  it  is  a  rule,  that  if  the  plaintiff  is  resident 
abroad  (and  if  plaintiff  is  resident  in  Ireland,  he  is 
considered  for  this  purpose  as  resident  abroad),(rf) 
the  court  will,  on  the  application  of  the  defendant, 
order  the  plaintiff  to  give  security  for  the  costs  of 
the  suit,  and  in  the  mean  time  all  proceedings  to 
be  stayed  ;  (e)  and  a  previous  application  to  the 
plaintiff's  solicitor  for  such  security,  is  not  neces- 
sary. (/)     But  the  circumstance  of  the  plaintiff 

(a)  Beam.  Cha.  Ord.  173;  ((/)  Hill  v.  Reardon,  6  Mad. 

Wy.  Pract.  Reg.  406 ;   Tytsen  46. 

T.  Ward,  1  Dick  166.  (e)  Wy.  Pract  Reg.  146. 

(6)   Anonymous,  Pre.  Cha.  (/)  Bailie  v.  De  Bernales,'! 

331.  Barn,  and  Alder.  331. 

(c)  Anonymous,  11  Ves.  170. 
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I  imprisoned  under  sentence  for  transjOTrta- 

'  a  misdemeanor  only,  will  not  entitle  the 

Bant  to  call  for  this  security,  (a)   If  the  order 

t  security  for  costs  should  be  given  before 
lant  should  be  obliged  to  answer,  the  plain- 
ly obtain  an  order  to  examine  old  witnesses, 

gh  iie  has  not  given  the  security,  {d)  If  the 
Itf  neglects  to  comply  with  the  order  for  the 
ly,  the  court  will  then  order,  that  unless  he 
Ihe  security  within  a  given  time,  his  bill  be 
Ised.  (c)  If  there  are  co-plaintiffs  residing 
plandj  the  court  will  not  order  a  plaintiff  re- 
I  abroad  to  give  this  security;  for  the  defend- 
1  security  for  his  costs  against  each  of  tlie 
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but  if  the  defendant  is^  at  the  time  this  step  is 
taken,  ignorant  of  the  above  fact,  he  may  obtain 
the  security  in  any  stage  of  the  cause,  as  soon  as 
it  comes  to  his  knowledge,  {a)    And  if  the  plain- 
tiff goes  abroad  after  answer^  with  the  intention 
of  residing,  and  being  domiciled  there,  a  security 
for  costs  will  be  required ;  as  well  as  in  the  ordi- 
nary case,  where  he  is  abroad  on  filing  the  bill,  {b) 
But  the  mere  fact  that  the  plaintiff  is  going 
abroad,  or  the  statement  of  the  plaintiff  in  his 
bill,  that  he  is  on  a  voyage  to  New  York,  is  not 
sufficient  to  induce  the  court  to  receive  this  secu- 
rity, (c)     Neither  will  it  be  sufficient  that  the 
plaintiff  has  actually  left  the  kingdom,  unless 
also  it  appears  he  had  done  so  to  settle  abroad,  {d) 
much  less,  if  it  appears  that  he  intends   to  re- 
turn to  this   country,  (e)     If  the  plaintiff  is  a 
consul  abroad,  he  will  not  be  ordered  to  give  this 
security,  as  he  is  considered  in  the  same  light 
as  a  land  or  sea  officer  in  the  service   of  his 
majesty.  (/) 


(a)    Melionicchy  v.   Melio-  head,    15  Ves.  2;    Green  v. 

nicchy,  2  Ves.  24 ;    Lonergan  Charnock,  2  Cox,  284. 

V.  Rokeby,  2  Dick.  799.  (d)  Anon.  2  Dick.  775. 

(p)  Weeks  v.  Cole,  14  Ves.  {e)  White  y.  Greathead,  15 

518.  Ves.  3. 

(c)  Hoby   V.    Hitchcock,  5  (/)   Colebrook  v.  Jones,   1 

Ves.  699  i    White   v.  Great-  Dick.  154. 
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lerc  a  plaintiff  carried  on  bueiness  abrcmd, 

pd  no  permanent  residence  in  England,  but 

Eiifjland   at   the   time   of  bringing  the 

,  find  it  was  sworn  that  he  had  no  intention 

ft'in!^  the  country,  this  is  no  sufficient  answer 

■application  for  security  for  costs,  inasmuch 

lwft«  not  distinctly  SM'orn  that  he  resided, 

litended  to  continue  to  reside,  here,  (a)     If, 

I  !v  decree,  the  plaintiff  is  at  liberty  to  bring 

lion  at  law,  and  he  is  abroad,  he  must  give 

Ity   for    costs,   according   to  the  course  of 

of  the    court    in   which    the    action    is 

ht.  (i)     It  may  be  ])roper  likeivise  to  add, 

I  cestuUjue  trust  brings  an  action  in  hia 
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should  give  an  adequate  security  for  costs,  (a)  But 
now,  by  the  40th  of  the  General  Orders  of  1828^ 
the  penal  sum  in  the  bond  to  be  given  as  a  securi* 
ty  to  answer  costs  by  any  plaintiff,  whp  is  out  of  the 
jurisdiction  of  the  court,  is  increased  from  forty 
pounds  to  one  hundred  pounds.  AVhere  there  are 
different  defendants  who  appear  by  separate  clerks 
in  court,  the  plaintiff  is  to  give  separate  bonds  to 
each  defendant,  but  they  all  form  a  security  for 
one  sum  of  40/.  (now  100/.)  only.(t) 

To  prevent  a  party  from  being  harassed  by  a 
second  litigation,  upon  the  same  question,  by  the 
same  party,  this  court  will,  if,  after  a  suit  here  has 
been  dismissed  by  default,  or  after  a  demurrer 
has  been  allowed  in  the  Court  of  Exchequer,  the 
same  plidntiff  files  another  bill  in  this  court 
for  the  same  matter,  stay  proceedings  in  the  se-* 
cond  suit,  till  the  costs  of  the  fonnersuit  are 
paid.(r)  But  the  court  refused  to  do  this,  where 
the  former  proceedings  were  in  the  Ecclesiastical 
Court,  and  at  law ;  and  where  questions  arose  in 
the  Chancery  suit,  which  were  not  in  issue  in  the 
suit  in  the  Ecclesiastical  Court,  and  where  the  dis-» 
eovery  to  be  obtained  from  the  defendant's  answer 


(a)  Gage  t.  Lady  Stafford^         (c)  Pickett  t.  Loggon^  5  Ves. 
2  Ve«.  567.  706  ;  Holbrooke  v.  Cacraft,  in 

(b)  Lowndes  t.  Robertson,  note  to  that  case. 
4  Mad.  465. 
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be  material.{fl)  So,  where  a  defendant  obtain- 
lordcr  to  dissolve  nn  injunction  for  want  of 
I,  having  made  two  previous  motions  for 
he  purpose,which  had  been  refused  with  costs, 
I  costs  not  paidjthe  court  discharged  the  first- 
Incd  order,  the  defendant  not  appearing.  (A) 

I  before  we  quit  the  subject  of  costs  be- 
Iparty  and  party,  it  is  proper  to  observe, 
Ithe  decree  directs  a  person  personally  to 
;  costs,  and  nothing  further  is  left  to  he 
Ind  such  party  afterwards  dies  before  the 
n,  the  right  to  the  costs  dies  with  him ;  and 
l  cannot  be  revived  for  costs  alone ;  (c)  but 
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in  these  cases  the  suit  may  be  revived  for  costs ; 
and  in  the  case  of  cross  suits^  if  the  court  has 
given  the  defendant  in  the  original  bill  his  costs 
for  that  suit^  but  his  cross  bill  is  dismissed  with 
costs^  and  he  afterwards  dies  before  taxation,  his 
death  will  not  prevent  the  costs  which  he  was  to 
pay  on  account  of  the  cross  bill^  from  being  de- 
ducted out  of  what  he  was  to  receive,  on  account 
of  the  costs  upon  the  orignal  suit«  {a)  It  seems 
to  have  been  the  opinion  of  Lord  Rossljm,  that 
where  the  party,  who  is  to  receive  the  costs,  dies, 
his  representative  was  entitled  to  revive  for  costs 
alone,  although  such  death  happened  before  the 
taxation,  and  although  they  were  not  to  be  pidd 
out  of  a  particular  fund.(&)  But  it  has  been  since 
held,  that  costs  in  equity  are  lost,  as  well  by 
the  death  of  the  party  to  receive  as  that  of  the 
party  to  pay,  before  taxation,  (c)  If  his  death 
happens  after  taxation,  it  seems  that  his  personal 
representative  may  obtain  payment  of  costs  by 
subpcena  scire  facias^  though  the  decree  or  order 
be  not  signed  and  enrolled,  {d)  And  if  a  female 
plaintiff,  who  by  the  decree  is  entitled  to  costs, 
marries  after  the  decree  is  signed  and  enrolled, 
but  before  the  taxation  of  costs,  the  suit  may  be 

(a)    Ketnp  v.    Mackrell,    3  (c)  Japp  ▼•  Geering,  5  Mad. 

Atk.  811,  2  Ves.  580.  S.  C.  375. 

(&)  Morgan  v.  Scudamore,  3  {d)  In  the  Exchfoqiier  Sit« 

Ves.   195.    Sed  vide  Glenham  linga  after  Trio.  T.  1814,  aod 

T.  S^tweU,  1  Dick.  14.  2  Fowl.  498. 
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by  a  suhpana  scire  fackis.  (a)  But  it  is 
liere  to  add,  that  if  the  person  who  is  to 

costs,  is  already  in  custody  for  the  non- 
it  of  thein,  and  then  the  party  to  receive 
ies,  the  court  will  order  that,  unless  tlic 
revived  within  a  reasonable  time  by  the 
iitative  of  the  party  dying,  the  person  in 

shall  be  discharged ;  (A)  for  the  process 
diich  he  is  in  custody  is  for  a  contempt, 
t  process  must  die  with  the  person,  {c^ 

respect  to  coats  as  between  Bolicitor  and 
he  former  may  maintain  an  action  against 
n-  for  the  recovery  of  his  costs,  (rf)     But 
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attomeye  in  inferior  courts,  but  only  to  those  iii 
the  courts  at  Westminster,  (a)  It  should  seenOi 
alsoi  that  an  attorney's  bill  could  not  have  been 
taxed,  unless  an  action  was  depending  thereonj, 
nor  without  bringing  the  amount  of  it  int0 
court.  (6)  To  remedy  these  inconveniences,  \i 
was  enacted  by  the  statute  of  2nd  Geo.  II.  c.  23^ 
fl.  23,  made  perpetual  by  the  30th  Geo.  11.  e.  \9k 
fl.  75,  that  no  attorney  of  the  Court  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  nor  any 
solicitor  in  Chancery,  &c.,  shall  commence  or 
maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements  at  law,  or  in 
equity,  until  the  expiration  of  one  month  or  knor^ 
after  such  attorney  or  solicitor  respectively  shall 
have  delivered  unto  the  party  or  parties  to  bfe 
charged  therewith,  or  left  for  him,  her,  or  them^ 
at  his,  her,  or  their  dwelling-house,  or  last  place 
of  abode,  a  bill  of  such  fees,  charges,  or  disburse^ 
ments,  written  in  a  common,  legible  hand,  and  \1x 
the  English  tongue,  except  law<-terms  and  names 
of  writs,  and  in  words  at  length,  except  times  an4 
«ums;  which  bill  shall  be  subscribed  with  thfe 
proper  hand  of  such  attorney  or  solicitor  respeci- 
tively.  And  upon  application  of  the  party  or 
parties  chargeable  by  such  bill,  or  of  any  other 


(a)  Carth.  147 ;  1  Show,  96;         (6)  VWe  Tidd.  2  Vol,  680. 
Brokenb^ad  t.  Famhaw,  1  Balk. 
«6. 
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I  in  that  behalf  authorised,  unto  the  Lord 

Chancellor,  or  Master  of  the  Rolls,  or  unto 

I  the  courts  aforesaid,  or  unto  a  Judge  or 

lof  any  of  the  said  courts  respectively,  in 

fhe  business  contained  in  such  bill,  or  the 

;  part  thereof,  in  amount  or  value,  shall 

pen  transacted,  and  upon  the  submission  of 

party  or  parties,  or  such  other  person 

Ised   as  aforesaid,  to  pay  the  whole    sum 

poll  taxation  of  the  said  bill,  shall  appear 

;  to  the  said  attorney  or  solicitor  respec- 

lit  shall  and  may  be  lawful  for  the  said  Lord 

illor.  Master  of  the  Rolls,  or  any  of  the 

afores^d,  or  for  any  Judge  or  Baron  of  any 
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shall  forthwith  pay  to  the  said  attorney  or  soli* 
citor  respectively,  or  to  any  person  by  him  au- 
thorised to  receive  the  same,  that  shall  be  present 
at  the  said  taxation,  or  otherwise  unto  such  other 
person  or  persons,  or  in  such  manner  as  the 
respective  courts  aforesaid  shall  direct,  the  whole 
sum  that  shall  be  found  to  be  or  remain   due 
thereon ;  which  payment  should  be  a  full  dis- 
charge of  the  said  bill  and  demand,  and  in  default 
thereof,  the  said  party  or  parties  shall  be  liable  to 
an  attachment  or  process  of  contempt,  or  to  such 
other  proceedings,   at  the  election  of  the  said 
attorney  or  solicitor,  as  such  party  or  parties  was 
or  were  before  liable  to.     And  if,  upon  the  said 
taxation  and  settlement,  it  shall  be  found  that  such 
attorney  or  solicitor  shall  happen  to  have  been 
overpaid,  then  the  said  attorney  or  solicitor  respec- 
tively shall  forthwith  refund  and  pay  unto  the  party 
or  parties  thereto,  or  to  any  person  by  him,  her,  or 
them,  authorised  to  receive  the  same,  if  present  at 
the  settling  thereof,  or  otherwise,  unto  such  other 
person  or  persons,  or  in  such  manner  as  the  re- 
spective courts  aforesaid   shall  direct,   all  such 
money  as  the  said  officer  shall  certify  to  have 
been  overpaid,  and  in  default  thereof,  the  said 
attorney  or  solicitor  respectively  shall,  in  like 
manner,  be  liable  to  an  attachment  or  process  of 
contempt,  or  to  such  other  proceedings,  at  the 
election  of  the  said  party  or  parties,  as  he  would 
have  been  subject  unto,  if  this  act  had  not  been 

8  s 


Costs.  627 

.     • . 

It  is  to  be  observed,  that  the  jurisdiction  of  the 
courts  ujider  this  act  of  2  Geo.  II,  c.  23,  to  direct  a 
taxation,  is  confined  to  the  case,  where  the  bill  has 
been  previously  delivered.  By  the  statute,  no  at- 
torney or  solicitor  can  commence  an  action  until 
he  has  delivered  a  bill,  properly  subscribed ;  and 
iipon  the  application  of  the  party  chargeable  by  such 
bill,  that  is,  the  bill  so  delivered,  a  taxation  may 
be  directed.  Mr.  Beames,  in  his  book  on  Costs, 
p.  265,  observes,  that  it  may  probably  be  success- 
fully contended,  that  the  courts,  under  their  general 
jurisdiction  over  attorneys  and  solicitors,  as  their 
officers,  have  the  power  to  compel  a  delivery  of 
the  bill ;  and  the  bill  being  once  delivered,  the 
statutory  jurisdiction  applies,  to  enable  such  courts 
to  direct  taxation.  At  law,  there  are  two  distinct 
applications ;  the  first  for  the  delivery  of  the  bill, 
the  second  for  the  taxation,  (a)  Mr.  Beames, 
p.  266,  then  observes,  that  this  distinction  has 
not,  as  he  apprehends,  been  regarded  in  courts  of 
equity ;  it  is,  on  the  contrary,  the  daily  practice 
of  such  courts,  in  one  and  the  same  order,  to 
direct  a  solicitor  to  deliver  his  bill,  and  to  refer 
that  bill  to  be  taxed,  the  party  applying,  under- 
taking, in  conformity  with  the  statute,  to  pay 
what  shall  be  found  due  on  taxation. 


(a)  Cowper  v.  Milbuni,  Barnes,  126 ;  and  2  Hullock,  513. 

s  8  2 
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;  whole  bill  be  for  conveyancing,  it  cannot 
d;  («)  but  if  the  bill  be  for  conveyancing, 
[iumcntai-y  business,  or  for  fees  paid  to 
or  for  business  done  in  the  Ecclesiastieal 
and  likacisc  for  fees  and  disbursements  in 

the  Master  may  tax  the  whole,  {b)  And 
X  solicitor  delivers  two  separate  bills,  one 
h  is  for  fees  and  disbursements  in  causes, 
:  other  for  making  conveyances.,  both  may 
?red  to  be  taxed.  (()  And  it  may  not  be 
lUt  to  remark,  that  Lord  Tenterden  {d) 
lat  if  an  attorney  is  employed  in  a  matter 

unconnected  with  his  professional  cha- 
the  court  will  not  interfere  to  compel. him 
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the  costs  of  the  other  court,  to  the  proper  oiB&cers  of 
that  court  for  their  taxation,  and  which  is  returned 
into  the  Master's  office,  {a)  The  taxation  of  agency 
bills  falls  within  the  act  of  parliament,(A)  although 
Lord  Hardwicke  seems  to  have  entertained  a  con- 
trary opinion. (c)  ITie  costs  of  proceedings  before 
the  Lord  Chancellor,  as  exercising  a  visitorial 
power  under  a  royal  foundation,  {d)  or  of  soliciting 
a  bill  in  parliament,  (e)  or  the  costs  of  a  solicitor's 
bill,  for  business  done  in  a  cause,  in  the  Court  of 
Great  Sessions,  in  Wales,  where  there  is  nothing 
beyond  the  costs  in  dispute,  (/)  are  not  within  this 
statute.  But  wliere  there  is  a  detention  of  title- 
deeds  by  the  solicitor,  and  a  lien  is  claimed  by  him 
for  his  costs,  the  court  may  refer  those  costs  to  be 
taxedy  though  the  business  be  done  in  the  Court 
of  Great  Sessions.  (^)  Commissioners  of  chari- 
table uses  have  no  power,  under  the  43rd  Eliz. 
c.  4,  to  give  costs.  (//)  But  the  Lord  Chancellor, 
on  exceptions  to  the  decree  made  by  the  commis- 
sioners, may  award  costs,  (i)     A  court  of  law  will 

(a)  1  Turn.  Cha.  Pract.  412.  (/)  Ex-parte  Partrid(;e,  2 

(6)    Ex-parte    Bearcroft,    1  Mer.  500 ;  3  Swanst.  398,  S.  C. 

Dougl.  200,  in  the  note.  {g)  Ex-parte  the  Earl  of  Ux- 

(c)  Binstead  v.  Barefoot,  1  bridge,  6  Ves.  425. 

Dick.  112.  (/i)  Aylet  v.  Dodd,  2  Atk, 

id)  Ex-parte  Dann,  9  Ves.  238. 

547.  (0   Ibid.  239;    Corporation 

(c)  Ex-parte  Wheeler,  3  Ves.  of  Burfold  v.  Lenthall,  ibid, 

and  B.  21.  549. 
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at  his  place  of  abode ;  for  the  merely  delivering 
of  it  into  his  hands,  if  he  returns  it  immediately^ 
ia  not  sufficient)  though  he  promise  to  pay  the 
money,  {a)  And  a  delivery  at  the  country  house 
of  the  defendant,  who  dwells  elsewhere,  is  not 
sufficient ;  {b)  nor  would  it  be  sufficient  to  prove 
that  a  copy  of  the  bill  was  shown  to  the  client, 
and  the  several  charges  explained,  on  which  he 
admitted  the  debt,  (c)  But  delivery  of  a  bill  on 
an  agent  appointed  to  receive  it,  (d)  or  to  a  person 
appointed  attorney  in  the  place  of  a  former  attor- 
ney discharged,  (e)  has  been  held  a  delivery  within 
the  statute.  If  two  persons  employ  a  solicitor, 
and  one  of  them  gives  all  his  directions  and  orders 
about  the  business,  a  delivery  to  the  person  so 
acting,  is  sufficient  to  charge  both.  (/)  But  it 
ifi  not  necessary  to  deliver  any  bill,  where  the 
action  is  brought  by  one  solicitor  against  another, 
though  all  the  business  were  done  before  the 
defendant  became  a  solicitor,  {g)  So,  if  an  agent 
to  a  country  solicitor  brings  an  action  against  his 
principal,  (A)  or  the  executor  or  administrator  of 
an  attorney  brings  an  action  for  business  done  by 

(a)  S^kt  V.  MasoD)  1  Hen.  {e)    Vincent  v.  Slaymaker, 

Black.  290.  12  East.  372. 

(6)  4  Espinasse,  254.  (/)  2  Campb.  277. 

(c)  1  Campb.  437.  {g)  Ford  y.  Maxwell,  2  Hen. 

{d)  2  Campb.  277.  Black.  589. 

(A)  ?eake*«  Caaes,  t.  . 
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pcascd,  {//)   it  is  not  necessary  for  the  pl^n- 

1  cither  of  the  cases,  to  prove  the  formal 

■y  of  a  bill ;  and  if  a  solicitor  himself  be 

lant,  he  may  set  off  his  demand    without 

ng  his  bill;  in   ivhich  case,  however,  he 

Icliver  his  bill,  time  enough  to  enable  the 

f  to  get  it  taxed  before  trial ;  (i)  before  the 

f  of  the  above  act  of  parliament,  the  party 

the  appUeation  to  have  his  attorney's  bill 

Imust  have  brouglit  the  whole  demand  into 

■  c)     And  the  statute  has  been  held  to  ex- 

)  an  agreement  between  the  attorney  and 

I  that    the    foraier   should    charge   nothing 

1  tlic  money  actually  laid  out  in  respect 
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to  pay  what  should  appear  to  be  due  from  him  on 
such  taxation.  If  the  application  to  have  the 
8olicitor*s  bill  taxed^  is  made  by  a  party  in  a  cause, 
the  order  for  that  purpose  may  be  entitled  in  the 
cause^  as  it  then  belongs  to  the  general  juris- 
diction of  the  court  to  make  such  order,  {a)  But 
a  person  not  a  party  in  the  cause,  must  apply 
ex-parte  under  the  statute.  But  such  an  irregu- 
larity would  be  waived  by  proceeding  under  the 
order,  (b)  If  the  party  who  obtained  the  order  of 
reference  afterwards  dies,  his  representative  cannot 
revive  it,  but  upon  the  same  terms,  viz.,  the  under- 
taking to  pay.  (c)  If  the  solicitor  dies,  the  client 
ought  to  revive  the  order  on  his  personal  represen- 
tative, otherwise  it  is  no  contempt  in  the  personal 
representative  of  the  solicitor,  to  proceed  at  law 
against  the  client,  (d)  But  the  court  has  no  juris- 
diction to  order  a  solicitor's  bill  to  be  taxed,  on 
the  application  of  the  solicitor  himself ;  taxation 
is  for  the  benefit  of  the  client,  (e)  But  the  court 
will  make  an  order,  on  the  application  of  a  soli- 
citor, to  tax  his  own  agent's  bill.  (/)  A  party 
who,  by  agreement,  has  paid  the  bill  of  costs  of 


(a)  Bignol  y.  Bignol,  11  Ves.         (d)  Houldltch  y.  Houlditcb, 
328.  1  Swanst.  58. 

(6)  Ibid.  (c)  Sayere  y.  Walond,  1  Sim. 

(c)  Murphy  v,  Balderston,  2     and  Stu.  97. 
Atk.  114.  (/)  Corner  y.  Hake,  2  Cox. 

173. 
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ferred  for  a  taxation^  notwithstanding  payment^ 
and  vouchers  given  up,  {a)  or  a  release,  or  a  judg-^ 
ment,  if  the  client  can,  by  affidavit,  show  that  the 
business  was  never  done,  or  that  the  charges  were 
fraudulent,  {b)  But  in  the  absence  of  any  evi- 
dence of  undue  pressure  on  the  feelings  of  the 
client,  in  obtaining  a  security  for  the  solicitor's 
costs,  and  of  any  material  error  in  the  account, 
the  court  will  not  set  aside  the  security,  although 
given  whilst  the  business  was  depending,  (c)  But 
if  the  settlement  takes  place,  not  merely  pending 
the  suit,  but  also  in  consequence  of  fear  on  the 
part  of  the  client,  of  being  deserted,  in  case  he 
did  not  submit  to  the  solicitor's  demand,  and  the 
client  becomes  indebted  to  the  solicitor,  on  a  sub- 
sequent account  in  the  same  suit,  the  payment  of 
the  first  bill  will  not  bar  a  taxation  of  it.  {d)  A 
client  who  had  obtained  the  common  order  for 
taxation  upon  the  usual  submission,  cannot  now 
say  that  he  has  an  antecedent  demand,  and  desire 
to  have  that  deducted  out  of  what  was  taxed  as 
due  to  the  solicitor ;  but  if  there  are  accounts 
between  them,  the  client  ought  to  bring  a  bill 

(a)  Wy.  Pract.    Reg.    396  (c)  Cooke  v.  Setree,  1  Ves. 

and  397.  and  B.  126;    Plenderleath  y. 

\by  Saridersoh'  v.   Glass,    2  Fraser,  3  Ves.  and  B.  174. 

Atk.  295  and  298  ;  Langstaffe  {d)  Crossley  y.  Parker,  1  Jac. 

V.  Taylor,  14  Ves.  262 ;  Au-  and  Walk.  460. 
bre^  y.  Popkin,  1  Dick.  403,  2 
tidd.68g. 
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account,  prnying  that  the  bill  mig^ht  be 

«) 

n  the   client  has  obtained  this  order  for 
1,  a  copy  of  it  should  be  served  persoually 
solicitor,  and  the  original  order  shown  to 
f  this  order  be  not  obeyed,  another  order 
obtained,  upon  affidavit  of  service  of  the 
ler  and  that  the  first  order  has  not  been 
d  with,  that  the  solicitor  should  deliver  his 
bin  a  given   time,  usually  four  days,  or 
oinmitted.     If  lie  persists  in  his  disobc- 
an  order  may  be  obtained  for  his  eommit- 
pou  an  affidavit  of  the  service  of  the  last 
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ceeds  to  tax  the  different  items  in  the  bill. 
Charges  by  a  solicitor  in  the  country,  for  journeys 
to  London,  either  to  attend  the  hearing  of  a  cause 
or  motion,  or  on  other  matters,  which  may  be 
done  by  his  agent,  will  not  generally  be  allow- 
ed, (a)  But  they  may  be  allowed  in  some  cases, 
as  it  often  happens,  that  causes  suffer  from  being 
left  to  agents ;  the  personal  attendance  of  a  coun- 
try solicitor,  may,  in  many  instances,  have  been  of 
great  importance ;  but  the  mere  circumstance  of 
his  client  sending  for  him,  will  not  alone  be  suffi- 
cient to  entitle  him  to  have  these  items  allowed, 
as  the  solicitor  must  have  known,  much  better 
than  his  client,  whether  the  journeys  were  neces- 
sary or  not ;  and  if  they  were  not,  he  ought  to 
have  told  him  so.  (b)  The  general  rule  of  prac- 
tice, in  taxing  bills  of  costs  between  solicitor  and 
client,  is  not  to  allow  a  solicitor  to  charge  for 
drawing  his  bill  of  fees  and  disbursements  ;  and 
upon  taxation  between  solicitor  and  client,  if  the 
discharged  solicitor  brings  a  clerk  in  court  to 
assist  him  in  supporting  his  bill,  the  attendance 
of  the  clerk  in  court  cannot  be  allowed,  the  soli- 
citor in  such  cases,  retains  the  clerk  in  court  on 
his  own  separate  account,  (c) 


(a)  Wy.  Pract.  Reg.   149;         {h)  Crowley  v,  Parker,  IJac. 
1  Turn.  Cha.  Pract.  868.  and  Walk.  460. 

(c)  1  Turn.  Cha.  Pract.  867, 


y  part  of  the  bill  has  been  already  paid,  it 
to  be  showTi  at  the  time  of  the  taxation,  for 
not,  it  will  not  make  a  good  payment  of 
rt  of  what  is  taxed,  (a) 

le  bill  of  fees  is  left,  in  pursuance  of  the 
t  the  Master's  office,  the  ^faste^  cannot,  in 
erse  taxation,  receive  any  other  bill ;  he 
irocced  on  the  bill  so  left,  unless  an  order 

be  so  obtained,  giving  the  solicitor  or 
liberty  to   deliver  a  further    bill,   whicli 

be  obtained,  but  under  very  special  eir- 
nccs,  and  upon  notice,  (b) 
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If  a  sixth  part  of  the  bill  be  taken  off,  the  soli* 
citor  is  to  be  ordered  to  pay  the  costs  of  the  tax- 
ation^ although  the  part  taken  off  is  just  beyond 
that  proportion,  {a)  By  analogy,  the  same  rule 
is  applied  to  the  bill  of  costs  of  a  solicitor  to  a 
commission  of  bankruptcy  taxed  by  the  commis- 
sioners, {b)  But  in  taxation  of  costs,  the  court 
cannot  make  the  solicitor  pay  the  costs  of  tax«> 
ation,  on  account  of  improper  conduct,  but  only,- 
when  there  are  improper  items  in  the  bill,  amount- 
ing to  a  sixth,  (c)  And  the  order  is  obtained  upon 
a  motion  of  course,  {d)  But  the  solicitor  may,- 
pending  the  application  for  the  costs,  bring  an 
action  for  the  residue  of  his  bill,  (e)  But  a 
court  of  equity  will  restrain  the  action,  if  brought 
for  the  whole  of  the  taxed  costs,  and  direct 
the  costs  of  the  taxation  of  the  bill,  to  be  de- 
ducted from  the  amount  of  the  taxed  costs.  (/) 
But  if  a  solicitor  delivers  his  bill,  and  after  his 
death,  an  application  is  made  to  tax  it,  and  above 
a  sixth  part  is  taken  off,  his  personal  representa- 
tive is  not  liable  to  pay  the  costs,  {g)  If  less  than 
a  sixth  part  is  taken  off,  the  costs  are  in  the  dis- 

(a)  Dixon  v.  Dixon,  2  Fowl.  (d)  1  Turn.  Cha.  Pract.  865. 

464.  (e)  Mewith  V.  Bellott,  2  Barn. 

(6)  Westall  ex-parte,  3  Ves.  add  Alder.  745. 

and  B.  141.  (/)    Ex-parte,    Bellott,     4 

(c)  Yea  V.  Yea,  2  Anst.  494.  Mad.  379. 

Sed  vide  Yea  v.  Frere,  14  Vcs.  {g)  Weston  v.  Pool,  2  Stra. 

154.  1056. 
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of  tlie  court.    In  the  exercise  of  the  dis- 
however,  the  court  is  governed   by  the 
and   accordingly,    the   costs  of  taxation 
;cn  always  reciprocally  given  to  the  at- 
&.C.,  and  client,  as  a  sixth  part  has  or  has 
rn  taken  off ;  (a)    and  it  is    a  motion  of 
to  obtain  the  payment  of  t!ie  costs  of  tax- 
f  less  than  a  sixth  has  been  taken  off.  (&) 
edueted  in  respect  of  business  done  for  a 
;rson,  at  the  alleged  retainer  of  the  client, 
authority  not  jiroved,  are  not  computed 
ctions,  in  the  question  of  the  costs  of  the 
I  of  the  bill,  (c)     But  the  court  will  order 
citor  to  pay  to  his  client  the  costs  which 

Costs.  641 

costs ;  and  a  solicitor  will  not  be  allowed  to  inter- 
pose tlie  payment  of  his  bill  of  costs  by  a  trustee, 
in  a  question  between  himself  and  the  cesttiique 
trusty  the  solicitor  having  been  aware,  that  tlie 
jperson  who  paid  him  was  merely  a  trustee,  (a) 

It  may  not  be  irrelevant  here  to  mention, 
that  by  the  statute  of  43  Geo.  III.  c.  46,  s.  3, 
wherever  a  plaintiff  shall  not  recover  the  amount 
of  the  sum  for  which  the  defendant  was  held  to 
bail  (without  probable  cause),  the  defendant  shall ' 
be  entitled  to  costs  under  a  rule  of  court.  Upon 
this  clause,  it  has  been  held,  that  if  an  attorney 
bring  an  action  for  his  bill  of  costs,  and  hold  the 
defendant  to  bail  for  a  larger  sum  than  was  after- 
wards found  to  be  due  upon  taxation,  without  any 
reasonable  or  probable  cause,  this  was  a  case  with- 
in the  statute.  (J)) 

Whether  a  solicitor,  in  addition' to  the  remedies 
above-mentioned,  for  his  costs,  can  likewise  re- 
cover them  by  a  bill  in  Chancery,  appears  to  be 
an  unsettled  point,  (c)  But  it  has  been  decided, 
that  a  clerk  in  court  may  maintain,  not  only  an 
action  at  law,  but  likewise  a  bill  in  Chancery, 

(a)  Holland  v.  Lloyd,  3  Mer.  1  Vern.  203,  and  cases  cited  in 

285.  Barker  v.  Dacie,  6  Ves.  683 ; 

(6)  Robinson  v.   Elsam,    5  Parry  v.  Owen,  3  Atk.  740 ;  see 

Barn,  aqd  Alder.  661.  Spelman  y.  Woodbine,  1  Cox. 

(c)  Raneleigh  v*  ThornehiU,  49. 

T  T 
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t  the  solicitor  -who  employs  him,  for  the 
t  of  the  fees  and  disbursements  ;(a)  on  the 
hand,  the  solicitor  may,  upon  a  summary 
ition  to   the  court,    obtain  an   order  tliat 
erk  in  court  should  deliver  in  his  bill  of 
and  for  a    reference  to  the    Master    to 

w 

have  before  observed,  that  the  Master's 
,  or  rather  certificate  of  costs,  does  not 
I   confirmation ;    nor  can  it  be  the  sub- 

execption  ;  althoufi^h  there  are  other  mat- 
1  the  report,  \vhich  are  made  the  ground 
eption.  (f)     However,  if  the  decree  has  di- 
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To  assist  the  solicitor  in  the  recovery  of  his 
costs,  he  has  a  lien  upon  all  deeds,  papers,  and 
writings  of  his  client,  which  came  to  his  hands 
in  the  course  of  his  professional  employment ;  {a) 
and  this  is  a  general  lien,  and  not  limited  to  the 
costs  attending  the  particular  transaction,  on  ac* 
count  of  which  the  papers  were  deposited,  unless 
there  be  a  special  agreement  for  that  purpose ;  {b) 
but  it  seems  that  this  lien  does  not  extend  to  the 
original  will  of  the  deceased  client,  (c)  nor  to  a 
case  where  the  papers  come  into  the  solicitor's 
hand,  as  steward  of  a  manor,  {d)  And  where  a 
deed  is  sought  to  be  impeached,  the  plaintiff  is 
entitled  to  have  it  produced,  and  no  lien  can  pro- 
tect the  defendant  from  producing  it ;  for  it  is  the 
object  of  the  suit,  that  the  deed  may  be  declared 
a  nullity,  (e)  An  agent  in  town  has  a  lien  upon 
the  papers  in  his  hands,  for  what  is  due  to  him  as 
agent  in  the  cause,  from  the  solicitor  in  the  coun- 
try, after  deducting  what  has  been  paid  by  the 
client  to  the  solicitor.  (/)     But  if  clerk  in  court 


(a)  Stephenson  v.  Blakelock,  (d)  Charopernown  v.  Scot,  6 

1  Mauleand  Sel.535.  Mad.  93;    Balch  y.  Simes,  1 

(6)    Ex-parte    Sterling,    16  Turn.  87. 

Ves.  258 ;  ex-parte  Nisbett,  2  (e)  Balch  v.  Simes,  I  Turn. 

Sch.   and  Lef.  279;  ex-parte  92. 

Pemberton,  18  Ves.  282.  (/)   Ward   v.    Hepple,    I 

(c)  Georges  v.  Georges,    18  Ves.  297  ;    Farewell  ▼.  Coker 

Ves.  294 ;  Lord  r.  Wormleigh-  2  P.  W.  460. 
ton,  1  Jac.'580. 

TT2 
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a  solicitor  nioney  to  carry  on  a  Cause,  this 
lot  entitle  the  former  to  detain  the  papers  of 
liciit  as  a  security  for  the  advance.  {«)  And  if 
ntry  client  employs  a  country  solicitor,  and  the 

employs  a  clerk  in  Chancery,  and  the  client 
;  country  pays  his  solicitor,  but  the  clerk  in 
.  remains  unpaid,  the  client  is  not  bound  to 
lie  clerk  in  court ;  (i)  but  if  the  latter  has 
lapers  in  his  hands,  he  may  retain  them  ;  and 
'  thing  remains  due  in  the  hands  of  the  coun- 
ient,  the  court  will  stop  it,  and  the  same  shall 
id  to  the  ehent  in  court,  (r)  liut  the  court 
■  orders  a  clerk  in  court  with  ivhom  exhibits 
been  deposited,  under  the  usual   order,  to 
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of  his  costs,  (a)  unless  it  should  happen,  that  the 
securities  (being,  for  example,  bills  of  exchange) 
should  be  dishonoured ;  in  which  case,  the  solici- 
tor would  be  placed  in  his  original  situation  as  to 
lien,  {b) 

A  solicitor,  in  general,  has  a  lien  for  his  costs, 
on  the  costs  taxed  for  his  client ;  but  it  often 
happens  that  the  cause  comprises  a  great  number 
of  questions,  and  costs  may  be  ultimately  due  to 
both  the  contending  parties,  and  sums  to  be  paicj 
as  duties  to  each ;  in  these  cases,  the  demands  of 
both  are  arranged  so  as  to  do  justice  between 
them ;  and  the  lien  of  the  solicitor  is  only  a3 
to  these  costs,  which  upon  the  whole,  taken 
together,  one  party  can  have  from  the  other,  (c) 
The  court  will  not  direct  the  costs  of  a  suit,  and 
of  an  action  between  the  same  parties,  to  be  set 
ofiF  against  each  other,  (d) 

A  clerk  m  court  has  also  a  general  lien  on  th^ 
duty  recovered  by  his  diligence  and  expense,  which 
extends  as  well  to  collateral  proceedings  as  to  a 
decree,  (e)     A  solicitor  also  has  a  lien  for  his  fees 

(a)  Cowell  V.  Simpson,  16  (c)  Taylor  v.  Popham,  15 
Ves.  275 ;  Chase  v.  Westmore,  Ves.  72,  and  ex-parte  Rhoades, 
5Maule,andSel.  180;   Balch      15  Ves.  539. 

V.  Simes,  1  Turn.  87,  {d)  Wright  v.  Mudie,  1  Sim, 

(b)  Stephenson  v.  Blakelock,      and  Stu.  266. 

1  Maule,  and  Sel.  535.  (e)  Anon.  2  Ves.  25. 
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sburaemento,  on    a  sum  decreed  to  his 
and  has  a  right  to  be  paid  out  of  it,  in  a 
1  suit  on  the  client's  death,  in  preference 
bond  creditors  of  the  client,  {a)    The  soli- 
as  Ukewise  a  lien  on  the  estate  recovered 
2cree,  in  the  hands  of  the  persons  recover- 
but  if  the  client  should  die,  the  solicitor 
such  lien  on  the  estate  in  the  hands  of  the 
t  law,  unless  it  should  be  necessary  to  have 
it  revived,  and   then  the  lien  will   revive 
'))     And  where  a  party  had  compromised 
it,  without  the  knowledge  of  his  solicitor, 
iirt  ordered  part  of  a  sum  of  money,  which 
ccn    paid  into    court   in  the  cause,  to  be 

Costs.  647 

costs  on  that  particular  suit,  (a)  But  if  the  soli- 
citor has  in  his  custody  the  instrument  on  which 
his  client's  right  to  the  fund  rests^  he  has  a  general 
lien  on  the  fund,  (b) 

'  A  solicitor,  if  he  does  not  carry  on  the  cause 
to  a  hearing,  has  no  lien  for  costs,  upon  a  fund 
in  court,  (c)  So,  a  clerk  in  court,  and  solicitor 
for  a  defendant,  refusing  to  proceed  until  his 
fees  are  paid,  will  be  oixJered  to  produce  an 
office  copy  which  he  made  of  the  bill,  to  be 
marked,  (d)  And  if  a  solicitor  declines  to  be 
further  concerned,  insisting  on  retaining  the  pa- 
pers of  his  client  till  his  fees  are  paid,  he  must 
still  allow  the  new  solicitor  of  his  client  to  see 
them  at  all  reasonable  times,  and  must  himself 
attend  with  them  before  the  Master,  if  necessary, 
or  suflFer  the  new  solicitor  to  have  them  for  that 
purpose,  (e)  If  the  client  becomes  a  bankrupt, 
the  solicitor,  although  not  employed  by  the  as- 
signees, is  boimd  to  produce,  in  the  Master's 


(a)  Lann  v.  Church,  4  Mad.  (c)  Creswell  v.   Byron,    14 

391.     Note.    The   reader  will  Ves.  271. 

observe  the  distinction  between  (d)   M ayne   v.   Hawkey,    3 

a  lien  on  a  fund^  and  a  lien  on  Swanst,  93  ;    Merrywetber  v. 

papers.    See  ante,  643.  Mellish,  13  Ves.  161  and  165. 

{b)   Worral   v.  Johnson,    2  (c)  Commerell   v.    Poyntor, 

Jac.  and  Walk.  214.  1  Swanst.  1 ;  Moir  v.  Mudie,  X 

Sim.  and  Stu.  282, 
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3apers  of  his  client,  deposited  in  tlie  soli- 
liands  previously  to  the  bankruptcy,  with- 
;ch,  the  assignees  are  incapable  of  proving 
ikrupfs  discharge  in  the  Master's  office; 
solicitor  is  not  bound  to  deliver  them  up,or 
uce  them  in  any  other  matter,  (n)     And  if 
changes  his  solicitor,  the  latter  cannot  stop 
gi-css  of  a  cause,  till  he  has  been  paid  his 
0)     But  if  the  solicitor  is  discharged  hy  liis 
or   his  representatives,  he  is  not  in  that 
lund  to  produce  the  jyajyers  in  his  posscs- 
'  the  purposes  of  the  cause,  his  bill  of  costs 
:ig  paid,  (c) 
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upon  an  offer  to  pay  his  demand^  and  on  a  prayer 
that  he  might  deliver  his  bill  of  fees,  {a) 

Commissioners  under  a  commission  of  parti- 
tion^ have  no  lien  on  the  commission  for  their 
charges,  (b) 

(a)  Ex-parte  the  Earl  of  Ux-  {b)  Young  v.  Sutton^  2  Ves, 
bridge,  16  Ves.  425.  and  B.  365. 


650 
CHAPTER  X. 

DMENT,     REVERSAL,    AND     EXECUTION     OF 
DECREES, 

Applications  lo  Rectify  Minutes,  liehnriMg :  Jk- 
;  Bill  of  Review;  Appeal  to  the  Haute  of  Lords s 
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be  rectified  or  supplied^  be  a  mere  clerical  mistake 
in  the  mode  of  drawing  up  the  decree  itself^  (a)  or 
errors  appearing  on  the  face  of  schedules  to  the 
Master's  report, (6)  or  an  omission  in  a  decree  in  a 
creditor's  bill,  to  take  an  account  of  the  personal 
estate,  (c)  or  a  mistake  is  made  by  misnaming 
a  defendant,  and  the  Accountant  General  has, 
in  consequence,  entered  an  account  in  wrong 
names,  (rf)  or  where,  in  a  decree  tliat  the  parties 
should  produce  before  the  Master  all  books, 
papers,  and  writings,  the  usual  words,  "  as  the 
Master  should  direct,"  were  omitted,  (e)  the  court, 
in  such  cases  as  these,  will  not  put  the  parties  to 
the  expense  of  a  rehearing,  but  will  rectify  the 
decree  upon  motion.  And  in  the  last^mentioned 
case  but  one,  the  court  will  make  a  further  order, 
that  the  Accountant  General  should  alter  the  ac- 
count in  his  books.  (/)  So,  where  a  direction  to  ex- 
amine all  parties  upon  interrogatories  was  omitted, 
a  supplemental  order  was  made  \{g)  and  a  similar 
order  was  made,  whereby  a  mistake  in  a  decree, 
directing  money  to  be  paid  in,  which  had  been 

(a)  Wy.  Pract  Reg.  155.  (rf)  Hawker  v.  Baocombe,  2 

(6)    Weston  v.  HaggerstOD,  Mad.  391. 

Coop.  134.  (e)    Pundexvon  ▼.  DixQo,  5 

(c)  Pickard  v.  Mattheson,  7  Mad.  121. 

Vm.  293,  294 ;  Newhouie  ▼.  (/)  Hawker  v.  BuDcombe,  2 

Mitford,   12   Vea.  466,  457;  Mad.  391. 

Oresley  ▼•  Adderley^  1  Swanst.  {9)  Wallis  ▼.  Thomas^  7  Ves. 

673.  292. 
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was  rectified,  (n)  It  seems  that  it  is  a  ge- 
Cjtliat  an  application  to  rectify  an  omission 
rce,  sliould  be  made  by  petition,  in  order 

court  mij,'ht  have  before  it  all  the  pro- 
;  in  the  cause.  (A)  Even  after  a  decree  has 
rolled,  errors,  appearing-  on  the  face  of 
s,  have  been  allowed  to  be  rectified,  upoa 

application,  without  a  bill  of  review;  as 
;  appeared  that  the  Master  had  carried 

the  balance  from  one  schedule  to  the 
d  the  balance  of  that  to  the  following', 
n,  through  several  schedules,  but,  instead 
;ng  the  defendant  with  the  balance  only, 
g  by  the  last  schedule,  which  included 
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Orders  of  1828,  clerical  mistakes  in  decrees,  or 
decretal  orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time  before 
an  enrolment,  be  corrected  upon  petition,  without 
the  form  and  expense  of  a  rehearing. 


SECTION  II. 


Rehearing. 


There  are  three  modes  by  which  a  decree  may 
be  reversed  :  by  a  rehearing  ;  by  a  bill  of  review ; 
and  by  an  appeal  to  the  House  of  Lords.  Under 
the  term  "rehearing,"  I  include  an  appeal  from  a 
decree  pronounced  by  the  Master  of  the  Rolls,  or 
Vice  Chancellor,  to  the  Lord  Chancellor  ;  for  this 
is  in  strictness  a  rehearing ;  for  it  is  the  decree  of 
the  latter  judge,  although  made  by  either  of  the 
former,  {a)  The  party  who  is  desirous  of  rehearing 
a  cause,  should  take  care,  as  soon  as  he  has  re- 
ceived notice  of  the  docket  having  been  presented 
for  the  Lord  Chancellor  s  signature,  to  enter  a 
caveat  with  the  Secretary  of  Decrees,  to  prevent  it 
from  being  enrolled,  as  the  enrolment  of  it  takes 
away  this  mode  of  redress,  and  leaves  the  party  to 

is,   within  six   days  after  the  Ord.  21,  the  decrees  granted  at 

order  pronounced,  to  prefer  his  the  Rolls,  are  to  be  presented  to 

petition  to  have  such  minutes  his  Lordship,  with   the  orders 

rectified.  whereupon     they     are    drawn, 

(a)  Note.  By  42nd  of  Lord  within  two  or  three  days  after 

Bacon*s  Orders,   Beam.  Cha*  every  term. 
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r  two  modes  above  mentioned.    The  caveat 
s  the  decree  from  being  enrolled  for  twenty- 
car  days,  from  the  time  of  the  docket  being 
^d  to  the  Lord  Chancellor  for  his  signature, 
ice  thereof  given  by  his  secretary  to  the 
1  the  other  side,  (a)     And  the  petition  of 
i  considered  as  answered,  on  the  day  when 
sented,  although,  in  point  of  fact,  it  is  not 
d  till  the  next  day.  {b)     In  strict  practice, 
:ket   ought  not  to  be  presented  till  after 
;r  to  enrol  mine  pro  tunc  has  been  passed 
^red.  (t)     It  seems,  that  in  a  decree  for  an 
,  the  coin-t  never  suffers  it  to  be  signed 
■oUcd,  because  thereby  the  hands  of  the 
oul^b^ie^m^^her^houl^av^beej^^^ 
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consent,  (a)  If  the  decree  was  pronounced  by 
the  Lord  Chancellor^  application  must  be  made  to 
him  for  a  rehearing. 

The  application,  in  these  cases,  is  made  by 
petition,  stating  shortly  the  circumstances  of  the 
case,  in  what  points  the  decree  complained  of  is 
erroneous,  and  the  reasons  on  which  the  objections 
are  founded.  The  petition  must  be  signed  by 
two  counsel,  usually  those  m  the  cause,  who 
signify  that  they  conceive  there  is  good  cause  for 
the  petition.  Though  it  is  in  the  discretion  of 
the  court  to  grant  or  refuse  a  rehearing,  (b)  it  is 
usually  granted.  But  if  the  petition  states  a  dif*- 
ferent  case  from  that  on  which  the  decree  was 
pronounced,  the  court  will  direct  that  it  should  be 
taken  off  the  file,  (c)  A  remainder-man  may 
appeal,  or  rehear  a  cause;  even  creditors,  not 
parties  to  the  suit,  but  coming  in  under  the 
decree,  may  appeal  or  rehear,  (d)  And  an  appeal 
may  be  prosecuted  in  forma  pauperis,  (e) 

By  the  Order  of  the  9th  July,  1725,  (/)  it  is 
directed,  that  when  any  party  shall  be  dissatisfied 

(a)  Thompson  y.  Thompson,  (d)  Gifford  v.  Hort,  1  Sch. 
10Ve8.30.  and  Let  409. 

(b)  Mills  y.  Banks,  3  P.  W.  (e)  Bland  y.  Lamb,  2  Jac. 
S ;  Fox  y.  Mackreth,  Har.  Jar.  and  Walk.  402. 

Arg.451.  (/)  Beam,  Cha.  Ord.  336 

(c)  Wood  y.  Griffith^  1  Mer.     and  337 ;  and  aee  the  Orders 
35.         ...  .ofthe5thJqne,1725»Ibid«334. 
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judgment  of  the  court,  a  petition  for  the 
X  is  to  be    presented  within  a  fortnight 

order  pronounced  ;  and  that  a  petition  of 
om  a  decree  at  the  Rolls,  shall  be  present- 
a  a  month  after  such  decree  pronounced, 
a  subsequent  Order  {a)  of  the  27th  Janu- 
(i,  the  time  is  enlarged  to  a  month  in  the 
ase  also ;  but  the  court  does  not  appear  to 
:nded  to  this  order,  (i)  A  rehearing  has 
nted  at  the  distance  of  two  yeai"s,  at  the  ap- 

of  the  defendant,  against  whom  a  decree 

made  by  default,  which  was  aftenvards 
solute  on  his  not  showing  cause,  upon  the 
it  undertaking  to  pay  the  costs  he  ought  to 
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decree  complained  of  was  pronounced ;  {a)  and 
has  refused  to  discharge  an  order  for  rehearing  in 
one  case,  on  the  circumstances  of  it,  though  at 
the  distance  of  twenty-four  years  ;  {b)  and  in  an- 
other case,(c)  notwithstanding  an  agreement  was 
entered  into,  and  signed  by  the  parties,  and  by 
consent  made  an  order  of  court,  to  submit  to  such 
decree  as  the  court  should  make,  and  that  neither 
party  should  bring  an  appeal. 

It  may  be  proper  here  to  remark,  that  an  order 
or  decree  by  consent,  cannot  be  appealed  from ; 
thus,  an  order  for  a  cause  to  stand  over,  with  liberty 
for  the  plaintiff  to  amend  his  bill,  by  adding  parties, 
is  in  its  nature  an  order  by  consent,  and  therefore 
cannot  be  appealed  from  ;  if  the  plaintiff  is  dissa- 
tisfied  with  the  opinion  of  the  court,  as  to  want  of. 
parties,  he  should  let  his  bill  be  dismissed,  and 
then  appeal  from  the  order  of  dismission,  {d) 

It  is  necessary  here  to  observe,  on  the  subject 
of  consents,  that  the  consent  of  counsel  is  to  be 
given  upon  their  own  conception  of  the  authen- 
ticity of  their  instructions ;  and  if  given,  is  binding 


(a)    Mills  V.  Banks,    3  P.  (c)  Buck  v.  Fawcett,  3  P,W. 

W. «.  242. 

(6)Tnthecaseof  Mr.OnsIoT^,  (d)    Beresford  v,  Adair,    2 

3  P.  W.  7,  in  note.  Cox.  156. 

U  U 
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client,  (a)    And  where  it  happened,  that 
nsel  appeared  for  the  same  parties,  one 
cd  to  consent,  the  other  instructed  by  a 
t  solicitor  to  oppose,  except  on  certain 
the  court   directed  the   matter   to    stand 
id  the  authorities,  under  which  the  soli- 
:;ted,  to  be  verified  by  affidavit-CA)     And  it 
:hat  a  party,  by  consenting   to  an  order 
icntial  on  a  decree,  does  not  preclude  him- 
n  the  right  of  appeal,  (c) 

proper  here  also  to  remark,  that  after  an 
from  the  Rolls  to  the  Lord  Chancellor,  a 
ig  before  Iiim  will  not  be  allowed. (*/)    But 
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fore^  if  the  bill  is  dismissed  with  costs^  and  there 
is  an  appeal  generally  against  such  decree^  the 
defendant  may^  notwithstanding  the  appeal,  sue 
out  a  mbpceim  for  costs,  {a)  And  if  a  special  ap-^ 
plication  to  stay  proceedings,  pending  an  appeal, 
fails,  it  generally,  almost  invariably,  fails  with 
costs; (6)  however,  if  the  party  against  whom  the 
decree  is  attempted  to  be  prosecuted,  is  likely  to  be 
put  to  expense  by  the  proceedings  by  which  the 
decree  is  to  be  carried  into  effect,  the  court,  in  per-^ 
jnitting  the  succeeding  party  to  prosecute  the  de* 
cree,  will  reserve  the  consideration,  by  whom  the 
costs  and  expenses  of  these  proceedings  are  to  be 
borne,  in  case  the  decree  should  be  reversed,  (c) 

But  the  court  has  sometimes  suspended  the 
decree,  as  to  part  involving  the  very  point  of 
appeal ;  as  where  the  decree  was  for  the  specific 
performance  of  the  contract  by  the  Vendor,  and 
the  dispute  was,  whether  certain  premises  are  com- 
prised in  the  contract ;  though  the  court  would 
not  suspend  the  decree  generally,  pending  the 
appeal  from  it,  yet  the  court  suspended  the  exe- 
cution of  the  conveyance,  permitting  the  Master 


(a)  Dttoster  7.  Mitford,  be-  (6)  Waldo  v.  Calej,  16  Ves. 

fore  Lord    Eldon,  20th  July,  215  and  216. 

1815,  in  Sittings  after  Trin.T.;  (c)  Winton  v.  Newland,  be- 

Tyaon  v.  Cox,  3  Mad.  278*  fore  Lord  Eldon,  19th  March, 

.  1817. 

U  U2 


Itehearitig. 

id  to  settle  the  terms  of  it.  (a)    And  the 
LS  suspended  the  decree  upon  terms;  as 
the    pliiintiff  having   obtained    the  usual 
t  the  Rolls,  as  a  mortgagee,  a  motion  was 
suspend  the  execution  of  the  decree  till 
ths  iifter  an  appeal  to  it  should  be  heard  ; 
the  court  refused  to  suspend  the  decree 
y,  yet  it  was  ordered,  that  if  defendants 
iy  the  plaintiff  the  interest  due  from  the 
iling  the  bill,  and  the  costs,  upon  his  (the 
s)    undertaking-  to  repay,  if   the  decree 
be   reversed,   and  would  consent  to  the 
nent  of  a  receiver,  they  were  to  have  six 
from  the  time  fixed  by  the  Master's  re- 
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plication  is  made  to  stay  the  proceedings,  it  was  ne- 
cessary to  state  the  objections  made  to  the  decree; 
and  therefore  it  was  almost  impossible,  upon  hear- 
ing the  motion,  to  avoid  going,  in  a  great  degree, 
into  the  merits  of  the  case,  (a)  But  by  the  46th 
of  the  General  Orders  of  1828,  every  application 
to  stay  proceedings,  upon  any  decree  or  order 
which  is  appealed  from,  is  to  be  made  first  to  the 
judge  who  pronounced  the  decree  or  order. 

On  a  rehearing  being  ordered,  the  cause  is  com- 
monly set  down  for  a  certain  day,  on  which  it  is 
to  be  reheard ;  and  two  days,  at  least,  before  such 
day,  the  petitioner  is  to  leave  for  the  Lord  Chan- 
cellor, the  Master  of  the  Rolls,  or  Vice  Chancellor 
(if  the  application  be  to  either  of  the  latter  judges), 
a  tme  copy  of  the  order  or  decree  objected  to,  as 
also  a  true  copy  of  the  petition  for  rehearing,  (&) 
and  notice  of  the  day  of  rehearing  must  be  given 
to  the  adverse  party ;  and  two  days'  notice  is  suffi- 
cient, (c)  In  general,  the  clerk  in  court  for  the 
appellant,  is  required  to  sign  an  undertaking  to 
pay  such  further  costs  as  the  court  should  direct^ 
beyond  the  deposit,  (d) 

(a)  MoDkhoiise  v.  the  Cor-         (c)  Robinson    v.  Taylor,   1 
poration  of  Bedford,   17   Yes.     Yes.  J.  45. 
381.  (rf)  1  Turn.  Cha.  PracU 

(6)  Beam.  Cha.  Ord.  288 ; 
Harr.  Cha.  Pract.  1808,  p.  341. 
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necessary  feD   add,  that  upon  a  rehear- 
and  also  on  an  appeal  from  the  Rolls,  (i) 
G  may  be  read  which  ivas  not  produced 
original  hearing" ;  and  in  some  cases,  the 
jpealing  has  been  allowed  to  go  into  fresh 
e  ;  (f)  but  he  must  give  up  his  deposit.(rf) 
rd  Eldon,  in  the  case  of  ^Vhite  v.   Fus- 
ohseiTes,    that    it  eomes   to  a  question 
I ;  and  the  rule  should  be  laid  down,  that 
y  add  to  testimony  upon  an  ajjpeal ;  still 
y,  if  he  succeeds,  ought  to  indemnify  the 
T  not  having  that  evidence  at  the  time  it 
o  liave  been  read.     Although  the  cause, 
spect  to  the  party  who  petitions  to  rehear, 
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larly  opened  as  a  cause,  {a)  The  solicitor  for  the 
appellant  should  be  provided  with  an  affidavit  of 
service  of  the  order  for  setting  down  the  petition  ; 
and  the  adverse  solicitor  ought  to  be  provided 
with  an  affidavit^  that  he  has  been  sei^ired  with 
the  order  to  set  down  the  petition,  (A) 

We  have  before  stated,  that  it  is  a  rule^  that 
after  a  decree  has  been  signed  and  enrolled,  there 
can  be  no  appeal  or  rehearing;  but  there  have 
been  instances,  where  the  court,  under  special 
circumstances,  has  been  induced  to  open  the 
enrolment  for  the  purpose  of  letting  in  that 
mode  of  redress  ;  as  where  the  party  complain- 
ing of  the  decree,  applied  by  mistake,  to  the 
wrong  place  to  enter  the  caveaty  and  the  enrol- 
ment was  very  quick  ;  (c)  or  where  the  party  was 
an  infant,  till  within  a  short  time  of  pronouncing 
the  decree,  or  was  abroad  at  the  time,  aiid  his  soli- 
citor neglected  his  cause,  and  the  merits  at  the 
hearing  were  not  gone  into,  {d)  But  the  in- 
ability of  the  party  through  poverty^  to  go  on 
with  the  cause,  where  no  misconduct  is  impu- 
table to  the  solicitor,  is  not  sufficient  ground,  {e) 

(a)  SeL  Ca.  Cha.  13  and  14.  {d)  Kemp  ▼.  Squire,  1  Veft. 

ih)     1   Turn.   Cha.    Pract.  205  and  206. 

737.  {e)  Pickett  ▼.  Loggoii,  5  Ves. 

(c)  Anonymous,  1  Vea.  326 ;  702. 
Parker  y.  Dee,  3  Swanst.  334, 
in  note. 
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general,  the  court  will  not  o[)en  the  en- 
,  after  the  merits  have  hcen  gone  into ;(«) 
■,  even  in  such  a  case,  if-the  party  enrol- 
decrce,  has  said  that  which  might  lead 
-r  pnrty  to  believe  that  the  decree  would 
enrolled,  and  ia  the  mean  time  enrols  the 
the  court  will  vacate   the  enrolment.  (6) 
s  proper  to  add,  that  a  rehearing  will  not 
ted  after  enrolment,  though  only  one  of 
defendants  has  signed  and  enrolled  the 
<■) 

SECTION    III. 

Enrolment  and  Exemplification  of  Decrees.  665 

of  the  several  proceedings  recited  in  it,  and  a 
memorandum  is  written  at  the  foot  of  the  last 
sheet  of  the  docket,  and  is  signed  by  the  six 
clerk  or  his  deputy,  certifying  that  the  docket 
agrees  with  those  records.  If  the  decree  was 
pronounced  by  the  Lord  Chancellor,  it  must  then 
be  presented  to  him  for  his  signature ;  if  by  any 
person  sitting  for  him,  or  by  the  Master  of  the 
Rolls  at  the  Rolls,  or  by  the  Vice  Chancellor,  it 
must  be  signed  both  by  the  person  pronouncing 
the  decree,  and  by  the  Lord  Chancellor ;  in  the 
former  case,  the  docket  is  left  by  the  clerk  in 
court,  with  the  bag-bearer  of  the  six  clerks'  office, 
and  he  leaves  it  with  the  Lord  Chancellor's  secre- 
tary of  decrees  and  injunctions,  to  be  signed  by 
that  judge.  But  if  the  decree  is  made  by  the 
Master  of  the  Rolls,  or  Vice  Chancellor,  pre- 
viously to  its  being  signed  by  the  Lord  Chan- 
cellor, the  bag-bearer  leaves  the  docket  with  the 
secretary  of  the  Master  of  the  Rolls,  or  of  the 
Vice  Chancellor,  to  be  signed;  after  which,  the 
signature  of  the  Lord  Chancellor  is  to  be  pro- 
cured in  the  manner  above  stated ;  the  day  of 
the  month,  and  the  year,  when  the  docket  was 
signed,  are  written  upon  the  foot  of  the  docket. 
Decrees  ai-e  to  have  the  six  clerks'  hands,  before 
they  are  presented  for  signature,  (a) 

(a)   Beam.  Cha.  Ord.  112  and  206. 
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ecrees  and  dismissions  pronounced  upon 
the  cause  in   tliis  court,  are  drawn  up, 
and  enrolled,  before  the  first  day  of  the 
ichaelmas  or  Easter  term  after  the  same 
so  pronounced  respectively,  and  not  at  any 
ter,  without  special  leave  of  the  court.  («) 
1  decree  or  dismission  shall  he  presented 
egister  of  this  court,  or  his  deputy,  or  by 
cr,  to  the  Lord  Chancellor,  Lord  Keeper, 
er  of  the  Rolls,  to  be  signed  before  it  be 
)y  the  six  clerk,  to  whom  it  belongeth,  of 
)cr  hand-writing,  or  by  his  deputy  in  his 
.(A)     When   the   docket  is  signed,   the 
court  enrolling  the  decree,  engrosses  an 
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vlously  obtained  for  that  purpose,  as  it  is  like  a 
judgment  at  law,  which,  if  given,  may  be  entered 
up,  after  the  party's  death,  (a) 

It  is  proper  here  to  observe,  that  when  a  suit 
becomes  abated,  after  a  decree  signed  and  en- 
rolled, it  was  anciently  the  practice  to  revive 
the  decree  by  a  subpoena  in  the  nature  of  a  scire 
facias^  upon  the  return  of  which,  the  party  to 
whom  it  was  directed^  might  show  cause  against 
the  reviving  of  the  decree,  by  insisting  that  he 
was  not  bound  by  the  decree,  or  that  for  some 
other  reason,  it  ought  not  to  be  enforced  against 
him,  or  that  the  person  suing  out  the  subpoena  was 
not  entitled  to  the  benefit  of  the  decree ;  but  if 
there  had  been  any  proceedings  subsequent  to  the 
decree,  this  process  was  ineffectual,  as  it  revived 
the  decree  only,  and  the  subsequent  proceedings 
could  not  be  revived  but  by  bill ;  and  the  enrol- 
ment of  decrees  being  now  much  disused,  it  is  be- 
come the  practice  to  revive  in  all  cases  indiscrimi- 
nately by  bill,  {b)  An  exemplification  is  the  copy 
or  example  of  a  matter  recorded  or  enrolled,  as 
patent,  depositions,  &c. ;  and  it  is  made  out  from 
the  enrolment  thereof,  and  sealed  with  the  great 
seal ;  and  such  exemplifications  are  as  effectual  to 
be  pleaded  or  produced  in  evidence  as  the  decrees 
themselves  are. 

« 

(a)  Viy.  Pnct.  Reg.  165,  (h)  Mitf.  64  and  65. 
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bills,  answers,  depositions,  and  matters  of 
,  are  exemplified  as  well  as   decrees.  («) 
Jthing  but  matter  of  record   ought  to   be 
lifietl ;    and   therefore,  all  decrees,  deeds, 
lust  be   enrolled    before   they    are    excm- 
(/')     Proofs  cannot  be    exemplified  witli- 
H  and  answer,  and  therefore,  if  a  bill  be 
;ed  for  irregularity  or  impropriety  of  juris- 
,    &c.,  as   not    proper  for  this  court,  or 
it  was  by  way  of  revivor,  when  it  sliotdd 
original  bill,  so  that  there  was  never  such 
n  court,  the  depositions  in  such  cases,  can- 
exemplified,  seeing  the  bill  eould  not.  (c) 
s  said,  although  a  cause  be  dismissed  at  the 
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SECTION  IV, 

Bill  of  Review. 

The  decree  having  been  signed  and  enrolled^ 
another  mode  of  procuring  a  reversal  of  it  in  this 
court,  is  by  bill  of  review ;  which  may  be  brought 
either  upon  error  of  law,  appearing  in  the  body 
of  the  decree  itself,  or  upon  discovery  of  new 
matter,  (a)  In  the  former  case,  the  bill  may  be 
brought  without  leave  of  the  court  previously 
given  ;  in  the  latter  case,  the  leave  of  the  court 
must  be  previously  obtained  upon  an  affidavit 
that  the  new  matter  could  not  be  produced,  or 
used  by  the  party  claiming,  at  the  time  when  the 
decree  was  made ;  (b)  and  there  must  be  a  de* 
posit  of  60/.  (c)  And  the  matter  must  be  such, 
as  if  unanswered  in  point  of  fact,  it  would  either 
clearly  entitle  the  plaintiff  to  a  decree,  or  would 
raise  a  case  of  so  much  nicety  and  difficulty,  as  to 
be  a  fit  subject  of  judgment  in  a  cause,  (d)  It  is 
sufficient,  if  the  new  matter  did  not  come  to  the 
party's  knowledge  till  after  publication,  or  when, 
by  the  rules  of  the  court,  he  could  not  make  use 

(a)  Mitf.  78;  and  let  of  the  (6)  Mitf.  79. 

Gen.  Ord.  of  Lord  Chancellor  (c)  Beam.  Cha.  Ord.  313. 

Bacon;    Beam.  Cha.   Ord.   1  ((Q  Ord  v.  Noel,  6  Mad.  131. 
and  2. 
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)  ^Vlien  a  bill  of  review  is  brought  for  error 
nt,  the  defendant  puts  in  a  plea  and  de- 
■,  a  plea  of  the  decree,   and   a  demurrer 
;  opening  the  enrolment.  ( h) 

11  of  review  cannot  be  brought  after  twenty 
lave  elapsed  from  the  time  of  pronouncing 
;rec,  which  has  been  signed  and  enrolled. (f) 
ter  a  demurrer  to  a  bill  of  review  has  been 
1,  a  new  bill  of  re\-iew  on  the  same  ground, 
be  brought,  (d) 

bringing  of  this  bill  does  not,  any  more 
,  petition  of  rehearing,  prevent  the  exe- 
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decree  alone.  But  by  4th  Order,  if  any  act  be 
decreed  to  be  done,  which  extinguisheth  the 
party's  right  at  the  comnion  law,  as  making 
of  assurance  or  release,  acknowledging  satis- 
faction, cancelling  of  bonds  or  evidences,  and 
the  like,  those  parts  of  the  decree  are  to  be 
spared,  until  the  bill  of  review  be  determined ; 
but  such  sparing  i^  to  be  warranted  by  public 
order  made  in  court. 

If  the  decree  sought  to  be  impeached  has  not 
been  signed  and  enrolled,  it  may  be  examined 
and  reversed  on  a  species  of  supplemental  bill,  in 
the  nature  of  a  bill  of  review,  where  anif  new 
matter  has  been  discovered  since  the  decree,  (a) 
But  there  is  no  instance  of  a  bill  in  nature  of  a 
bill  of  review  upon  error  apparent ;  for  where  the 
objection  is  upon  matter  of  law  apparent,  or  a 
mistake  of  law,  to  be  collected  from  all  the  plead- 
ings and  evidence,  the  decree  not  being  signed 
and  enrolled,  it  is  subject  of  rehearing,  and  there 
is  no  occasion  for  a  bill  in  nature  of  a  bill  of 
review,  unless  a  supplement  bill  is  necessary 
to  introduce  new  facts;  in  which  case,  the  cause 
will  come  on  to  be  reheard  on  the  matter  of  that 
supplemental  bill,  together  with  a  rehearing  of 
the  original  cause,  {b)     It  is  necessary  to  obtain 

(a)  Mitf.  80  ftod  8U  (i)  P^ny  ▼•  PluUil»i  17  Vm. 

178, 
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'e  of  the  court  to  file  a  supplemental  bill 
lature,  and  to  make  a  deposit  of  oO/.;   and 
le  affidavit  is  required  for  this  purpose,  as 
ssary,  to  bring  a  bill  of  review  on  disco- 
new  matter  in  it.  (a) 

SECTION    V.                                                ' 

Appeal  to  the  House  of  Lords. 

rd  mode  of  setting  aside  a  decree  or  order 
iced   in    Chancerj-,   is   by   appeal    to    the 
)f  Lords.     But  tliis  appeal  docs  not  stay 
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warmly  controverted  in  the  House  of  Commons  in 
the  reign  of  Chai-les  11.  (a) 

An  appeal  cannot  regularly  be  made  to  the 
House  of  Lords  till  after  an  appeal  before  the 
Lord  Chancellor,  if  the  cause,  was  heard  by  the 
Master  of  the  Rolls,  or  the  Vice  Chancellor ;  unless 
the  decree  is  signed  and  enrolled ;  when  there  can 
be  no  rehearing  thereof  before  the  Lord  Chancel- 
lor ;  but  such  decree  must  be  appealed  from  to 
the  House  of  Lords. 

The  appeal  is  to  be  signed  by  two  counsel,  and 
exhibited  by  way  of  petition.  ITie  counsel  sign- 
ing it  must  be  either  such,  as  were  of  counsel  in 
the  same  cause  in  the  court  below,  or  attend  as 
counsel  at  the  bar  of  the  House,  when  the  appeal 
is  heard.  (A)  The  petition  must  be  lodged  with 
the  clerk  of  the  House  of  Lords,  with  whom  the 
appellant  is  to  deposit  20/.  to  recompense  the 
other  party  his  costs,  in  case  he  fails  in  his  appeal. 

The  appeal  must  be  presented  within  fourteen 
days,  to  be  accounted  from  the  first  day  of  every 
session  of  parliament  after  the  recess ;  after  which, 
no  petition  of  appeal  will  be  received  during  every 
such  sitting,  unless  the  decree  be  made,  whilst  the 

(a)  3  Black.  454,  455.  (6)  Lords*  Journal,   3rd  of 

March,  1697. 

XX 
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ent  is  actually  sitting  ;   in  which  ease  the 
must  be  presented  withiD  fourteen  days 
ch  decree,  {a)     Cross  appeals  must  be  pre- 
n-ithin  one  week  after  the  answer  to  the 
I  bill.  (A) 

etition  of  appeal  from  any  decree  signed 
•oiled,  or  extracted,  will  be  received  by  the 
after  five  years  from  the  signing  and  enroll- 
cxtracting  of  such  decree,  and  the  end  of 
n  days  to  be  accounted  from  the  first  day 
cssion  next  ensuing  the  said  five  years ;  un- 
:h  person  entitled  to  such  appeal  be  withiu 
e  of    twenty-one,  or  covert,   wort   compos 
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200/,  to  pay  such  costs  to  the  defendant  in  the  ap- 
peal as  the  court  shall  appoint,  in  case  the  decree 
be  affirmed,  (a) 

The  appeal  being  thus  lodged,  and  read  in  the 
House,  the  respondent  is  ordered  to  have  a  copy 
of  the  appeal,  and  required  to  put  in  his  answer 
thereto  on  the  day  fixed  ;  and  a  day  is  appointed 
for  hearing  the  cause  in  the  order  as  the  appeals 
come  in  ;  and  notice  is  given  thereof  to  the  appel- 
lant's solicitor,  who  may  get  a  summons  served 
on  the  other  side  to  appear,  &c. 

When  an  order  is  made  for  the  respondent  to 
answer  by  a  time  limited,  and  no  answer  is  put  in 
by  that  time,  a  peremptory  day  is  appointed  for 
putting  in  the  answer  without  further  notice,  (b) 

The  clerk  to  whom  any  answer  is  delivered,  is  to 
indorse  thereon  the  day  on  which  such  answer  is 
brought  in ;  and  the  names  of  the  parties  answer- 
ing, and  of  the  appellants,  arc  to  be  entered  on  the 
same  day  in  the  journals  of  the  House,  (c) 

When  an  order  has  been  made  by  the  House  for 
the  respondents  to  answer  by  a  time  limited^  if 


(a)  Lords'  Joarnal,  27th  of         (6)  Lords'Joarnal,  19th  Jan; 
January,  1710.  1719* 

(c)  Ibid.  5th  April,  1720. 

X  X  2 
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lion,  wherein  such  order  is  made,  deter- 
efore  the  time  so  limited  shall  expire,  and 
er  be  put   in  during   the  same   session, 
of  such  order  upon  the  respondents,  five 
cfore  the  first  day  of  the  next  session,  is 
rviee ;  and  the  appellant  may  apply  for 
iptory  day  for  putting  in  the  answer,  in 
respondents  shall  not  put  in  their  answer 
hree  days  from  the  first  day  of  the  next 
(«) 

e  answers  are  put  in  to  appeals  during  tlic 
ssion,  and  for  hearing  whereof  no  day  is 
d  in  such  session,  if  neither  party  apply 
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Printed  copies  of  the  appellant's,  and  also  the 
respondent's  case,  are  usually  delivered  to  the 
Lords,  for  their  better  information  of  the  matter 
in  controversy ;  which  cases,  before  they  are 
printed,  are  always  signed  by  two  counsel,  viz., 
the  plaintiff's  case  by  two  of  his  counsel,  and  the 
defendant's  case  by  two  of  his  counsel,  whose  re- 
spective names  are  printed  at  the  bottom  of  the 
eases.  The  counsel  must  be  one  or  more  of  those 
who  attended  at  the  hearing  of  the  cause  in  the 
court  below,  or  shall  be  of  counsel  at  the  hearing 
in  the  House,  (a) 

Such  appeals,  for  hearing  whereof  days  shall 
be  appointed,  which  shall  not  be  determined  in 
the  same  session,  shall  be  heard  and  determined 
in  the  beginning  of  the  next  session,  in  the  sarne 
order  as  they  stand  to  be  heard,  without  any  new 
application,  upon  the  Wednesday  in  the  weel( 
next  after  the  week  in  which  any  subsequent  ses- 
sion shall  begin  ;  the  second  upon  the  Friday  fol- 
lowingy  and  the  third  upon  the  Monday  following; 
and  from  thence  the  rest  of  the  said  appeal^  in 
course  upon  every  Wednesday,  Friday,  and  Mon- 
day, until  they  shall  be  all  heard  and  determined ; 
and  in  case  any  such  appeal  shall  not  be  adjourned 
by  order  of  the  House,  made  before  the  day  on 
which  the  same  is  appointed  to  be  heard,  and  the 

(a)  Lords*  Journal,  19th  April,  1698. 
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•  parties  on  one  side  shall  attend  by  their 
and  the  party  or  parties  on  the  other  side 
t  attend  by  their  counsel  on  the  said  day 
!d  for  hearing  thereof,  such  appeal  shall 
1  e.r-pdiie  ;  and  in  ease  neither  of  the  said 

0  such  appeal  shall  attend  by  their  counsel 
aid  day  appointed  for  hearing  thereof,  then 
leal  shall  stand  absolutely  dismissed  ;  but 
prejudice  in  this  last  case  to  the  appellant 
lants  presenting  any  new  appeal  thereafter 
manner  as  the  snid  appellant  or  appellants 
ive  done,  in  case  sucli  former  appeal  had 

1  presented  to  the  House,  as  he  or  they 
advised,  (a) 
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dence  on  their  side  is  read  ;  then  the  other  counsel 
for  the  appellants  tnay  make  observations  in  the 
evidence :  the  same  course  is  to  be  observed  by 
the  counsel  for  the  respondents,  and  one  counsel 
only  for  the  appellants  is  to  reply,  (a)  No  new 
evidence  is  permitted  to  be  read,  {b) 

And  after  hearing  counsel  on  the  appeal,  and 
upon  the  answer,  on  due  consideration  thereof, 
the  Lords  order  and  adjudge,  that  the  decree  of 
the  Court  of  Chancery  be  varied  in  such  matters 
as  their  Lordships  think  fit,  or  that  the  petition 
and  appeal  be  dismissed,  and  the  decree  affirmed 
with  costs,  &c.  A  majority  of  the  Lords  finally 
determine  the  cause.  Sometimes  the  House  of 
Lords  direct  an  issue  at  law  for  trial  of  some 
point  necessary  between  the  parties,  and  that 
after  such  trial,  they  should  resort  back  to  the 
Court  of  Chancery  for  its  further  directions  in 
that  matter. 

Whatever  order  is  made  in  parliament  upon  the 
appeal,  ought  to  be  made  an  order  of  this  court . 
and  an  order  for  that  pui*pose  is  obtained  upon  mo- 
tion as  a  matter  of  course,  upon  production  of  a 
copy  of  the  order  of  the  Lords,  signed  by  the  clerk 
of  parliament,  (c) 


(a)  Lords*  Journ.  2nd  March,         (6)  Addison    v.  Hindmarsh, 
1727.  1  Vera.  443. 

(c)Videl  Ves.419. 
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SECTION    VI. 

Kxeciitwn  of  Decrees. 
first  step  to  enforce  the  execution  of  a 
if  the  party  against  whom  it  is  pronounced 
or  ncglents  to  obey  it,  is  n  writ  of  exeCU- 
;he  decree  ngninst  him  ;  wliieh  is  a  process 
;ourt,  under  its  seal,   reciting  an  order  or 
>f  the  court;  final  or  interloeutoly,  or  the 
;e  thereof,  or  of  some  part  thereof,  and  re- 
obedience  to  so  much  of  the  ordering  part 
;d,  and  concerns  the  party  to  perform,  (o) 
t  is  proper  to  observe,  tliat  as  the  decree 
a  party  ior  payment  of  montif  or  transfer  of 
ics  not  ordinarily,  lilte  an  interlocutory  or- 
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By  the  13th  Order  of  the  General  Orders  of 
1635,  {a)  the  Writ,  if  it  be  only  for  payment  of 
money,  shall  make  no  other  recital,  but  to  this  or 
the  like  eflFect :  *'  Cum  per  quoddam  decretum  in 
Cur:  Caneelhrlse         die        AnnoRegni 
ordinut :    et  adjildicat :    eicistit  quod  ta  solveres 
A.  B.   cent:    libr :    legal:    monet :    Ang:    tibi 
praecip :  et  firinit :  injung :  mandam  :  quod  pree* 
dictum  cent:  libr  :  prsefatoil.  B.  debito  modo  :  et 
hoc  nulllitenus  omit,"  &c.    And  if  the  money,  by 
the  decree,  be  payable  at  certain  days  or  places, 
then  the  same  days  and  places  to  be  expressed 
in  the  writ,  without  any  further  recital.     And  if 
the  decree  be  for  doing  other  things  to  be  per- 
formed by  the  party  or  parties  to  whom  the  said 
wHt  is  directed,  then  no  more  shall  be  recited  in 
the  writ  but  the  very  decretal  order,  unless  the 
.decretal  order  do  in  such  manner  refer  to  a  teport, 
6t  a  cei^tificate,  as  without  recital  of  those  points 
of  the  rfeport  or  certificate,  which  are  to  be  per- 
formed by  the  parties  to  whom  the  said  writ  is 
directed,  it  will  not  appear  what  is  to  be  by  them 
performed  ;  and  in  that  case,  so  much  of  the  re- 
port or  certificate  as  is  to  be  performed  by  the 
said  parties,  shall  be  recited,  and  the  order  con- 
firming the  same,  and  no  more,  unless  it  be  de- 
sired by  the  party  suing  out  the  said  writ,  artd  the 
fee  thereof  to  be  paid,  shall  be  affcer  the  rate  prie- 
scribed  in  the  table  of  fees,  and  no  more. 

(a)  Beam.  Cha.  Ord.  7& 
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vrit  of  execution,  under  the  seal  of  the  court, 
?  shown  to  the  party  against  whom  it  issues  ; 
true  copy  of  itj  is  at  the  same  time  to  he 
cd  to  him.     In  general,  service  of  this  writ 
clerk  in  court  is  not  good  ;  (a)  but  must  be 
party  himself ;  however,  there  are  excep- 
o  this  rule ;   as  where  the  defendant  was 
t  in  court  when  the  decree  was  made  ;  (b) 
re  he  avows  his  determination  not  to  per- 
;,  and  conceals  himself,  and  has  not  a  known 
if  residence,  (c)  or,  simply,  where  the  de- 
t  was  not  to  be  found,  (d)     In  these  eases, 
irt  will  order  service  on  the  clerk  in  court 
;ood  service.     Where  a  party  absents  him- 
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came  to  the  party's  hands^  this  will  be  sufficient,  {a) 
If  the  clerk  in  court  of  the  party  against  whom 
the  decree  is  made,  is  dead,  a  subpoena  ad  faciendum 
attornatumj  must  be  sued  out,  and  served,  before 
any  process  can  issue  against  the  party  refusing 
to  execute  the  decree ;  (b)  and  if  he  is  avoiding 
service,  the  proper  course  is  to  move  that  service 
of  this  subpoena  on  the  solicitor  may  be  good 
service,  (c) 

If  the  decree  be  for  payment  of  money,  and  the 
court  leaves  it  to  the  Master  to  appoint  time  and 
place  for  payment,  it  is  usually  appointed  to  be 
paid  at  the  Chapel  of  the  R0II9,  between  ten  and 
twelve  ;  but  where  the  Master  is  not  directed  to 
appoint  time  and  place,  he  always  directs  pa}rment 
to  be  made  to  the  plaintiff  generally^  pursuant  to 
the  order  on  the  hearing,  (rf)  The  person  who 
serves  the  writ  of  execution,  supposing  that  the 
party  who,  under  the  decree,  is  entitled  to  de- 
mand and  to  receive  the  money,  does  not  himself 
serve  the  writ,  must  have  and  show  to  the  party 
who  is  to  pay  the  money,  a  letter  of  attorney  from 
the  other  party,  to  receive  the  money,  and  must 
demand  it,  or  else  the  not  paying  it  will  be  no 
contempt,  (e)    But  if  the  defendant  is  not  to  be 

(a)  Wy.  Pract.  Reg.  203.  (d)  Gilb.  For.  Rom.  170. 

(b)  Ratcliff  ▼.  Roper,  1  P.         (c)  Wy.   Pract.   Reg.  205 ; 
W.  419,  Wilkinsv.  Stevens,  19  Ves.  116. 

(c)  FrancklynT.  ColhouD,  12 
Ves.  2. 
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and  the  court  thereupon  directs  that  service 
cretal  order,  nnd  writ  of  execution,  on  the 
[1  court,  should  be  good,  it  is  not  necessary, 
:r  to  bring  the  defendant  into  contempt,  to 
e  tu  the  clerk  in  court  a  letter  of  attorney 
ive  the  money  ;    for  he  is  not  to  pay  the 
,  but  to  give  liis  cHent  notice  to  do  it ;  {a) 
he  sufBcient  to  show  the  order  and  writ, 
\vc  a  copy  with  the  clerk's  agent,  at  his  seaf 
office,  (h) 

my  be  proper  here  to    remark,  that  where 
ject  of  the  suit,  or  of  the  application  to  the 
is  money  belonging  to  a  married  woman. 
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of  attorney  executed  by  husband  and  wife,  em- 
powering a  person  to  consent,  will  not  be  suffi- 
cient, (a)  The  married  woman  must  be  examined 
by  the  commissioners  separate  and  apart  from  her 
husband;  and  her  examination  must  be  taken 
down  in  writing,  and  signed  by  her  and  the  com- 
missioners, who  then  certify  to  the  court  the  exe- 
cution by  them  of  the  commission ;  and  then  the 
commission,  together  with  the  certificate  and  ex- 
amination, is  returned  to  the  court  by  the  com- 
missioners ;  and  in  the  subsequent  application  to 
the  court  to  have  the  money  paid  to  the  husband, 
agreeably  to  the  wife's  consent,  the  signature  of 
the  commissioners  to  the  certificate  and  examina- 
tion, and  of  the  wife  to  the  latter,  must  be  verified 
by  affidavit,  {b) 

If  the  party  against  whom  the  decree  is  made, 
pays  no  obedience  to  it,  after  he  has  been  served 
with  the  writ  of  execution,  recourse  may  then  be 
had,  on  filing  an  affidavit  of  the  service  of  this 
writ,  to  the  same  processes  of  contempt,  as  issue 
against  a  defendant  for  not  appearing  and  answer- 
ing, as  attachment,  proclamations,  commission  of 
rebellion,  Serjeant  at  arms,  (c)  and  sequestration. 
If  the  defendant  is  taken  on  attachment,  for  not 

(a)  Parsons  ?.  Dunne,  2  Ves.  turn,  in  Tasburgh's  case,  I  Ves. 
60.  and  B.  509. 

(6)  See  the  form  of  the  re-         (c)  Beam.  Cha.  Ord.  206. 
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the  writ  of  execution  of  the  decree  for 
t  of  a  sum  of  money,  the  plaintiff  may  in- 
havinf,'  tlie  subsequent  eosts,  before  the 
It  is  hberated  ;    but  if  the  plaintiff  dis- 
thc  defendant,  on  receiving  the  principal 
rest  only,  the  plaintiff  loses  his  claim  to 
equent  costs,  (a)     When  the  disobedient 
arrested  under  a  commission  of  rebellion, 
performing  a  decree,  he  may  be  bailed  ; 
ly,  under  that  process,  for  not  appearing 
;ring;    but  if  the  commissioners  refuse 
;y  ought  to  bring  the  party  into  court 
delay.  {/>) 
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the  plaintiff  is  not  entitled  to  sue  out  sequestra-' 
tion  against  the  defendant^  until  the  return  day  of 
the  writ,  (a)  Where  the  defendant  is  a  peer,  the 
order  for  a  sequestration,  is  in  the  first  instance^ 
nisi.  But  where  an  order  is  tnade  against  a  peer, 
for  a  sequestration  for  non-performance  of  the 
decree,  and  an  application  is  made  to  discharge 
the  order  for  irregularity,  on  the  ground  that  the 
defendant  had  not  been  served  with  the  order  wwi, 
the  court  will  not  discharge  the  order,  but  stay  the 
sequestration  for  a  short  time,  to  give  the  defend- 
ant an  opportunity  of  complying  with  the  direction 
of  the  decree :  it  would  have  been  different,  if  the 
defendant  came  here  professing  his  willingness  to 
obey  the  decree ;  it  would  then  be  very  proper  for 
the  court  to  enquiie  into  the  circumstances  that 
had  happened,  and  see  whether  any  person  had 
been  guilty  of  an  abuse  of  its  process,  {b) 

If  a  decree  be  against  a  corporation  aggregate, 
and  it  is  not  obeyed,  the  process  against  them  is 
the  same  as  a  contempt  for  not  appearing  or 
answering ;  viz.,  a  distringas,  and  afterwards  a 
sequestration,  excepting  that  in  the  former  case^ 
it  is  not  necessary  to  sue  out  more  than  one  dis- 
tringas; and  upon  the  return  on  that  writ  of 
^^  issues  forty  shillings,**  the  court  will  grant  an 

(a)  Martia  t*  Kerridge,   3         (6)    Shuttle  worth    t.    Lord 
P.  W.  240.  LoDBdale,  2  Cox.  47. 
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■si  for  a  sequestradon.     The  fonn  of  the 
w  is  in  general  tenns,  to  compel  the  de- 
to  appear  and  answer  a  contempt  alleged 
him  ;  the  indorsement  on  the  writ  express- 
nature  of  the  contempt,  (a) 

tinction  is  likewise  to  be  observed  between 
jstratioQ  for  not  appearing  or  answering, 
equestration  for  not  performmg  a  decree, 
re  seen  that  m  the  former  case,  the  pro- 
^ized  is  not  to  be  applied  in  satisfaction  of 
ntilTs  demand ;  (b)  but  where  it  issues  for 
ieuee  to  a  decree,  if  it  be  for  the  pajTiient 
a  of  money,  the  goods  of  the  party,  and  the 
id  profits  of  his  real  estates,  will  be,  under 
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tion  of  the  property  sequestered  ;  but  they  ought 
to  bring  the  money  arising  from  the  payment  of 
rent,  or  otherwise,  into  court ;  and  tlie  party 
under  the  decree,  who  is  desirous  of  having  the 
property  sequestered  applied  in  satisfaction  of  his 
demand,  must  apply  to  the  court  for  that  pur- 
pose. It  is  said  in  a  note  in  2  Vern.  396,  that 
in  the  case  between  Dr.  Sahnon  and  the  Ham- 
borough  Company,  the  members  in  their  private 
persons  were  made  liable,  the  company  having 
no  goods. 

If  the  effects  sequestered  are  insufficient  to 
satisfy  the  decree,  the  serjeant-at-arms  may  be 
revived,  (a) 

It  is  proper  to  observe,  that  if  the  sequestrators 
seize  real  estate  of  the  defendant,  and  another 
person  claims  title  to  it,  such  claimant  will  not  be 
permitted  to  sue  the  sequestrators  in  a  court 
of  law ;  but  the  court  itself  will  examine  the 
title  ;(Z')  and  for  that  purpose,  the  party  is  not 
obliged  to  bring  a  bill,  but  will  be  permitted, 
upon  motion  by  him,  to  be  examined  pro  interesst 
suOj  before  the  Master.    But  such  an  order  can 

(a)  Barnsly  v.  Powell,  I  Dick.         (6)  Angel  ▼.  Smith,  9  Ve«. 
130.  338 ;  Kayo  y.  Cuoniogham,  5 

Mad.  406. 

Y  Y 
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made  upon  the  application  of  the  party 
who  is  to  be  examined,  or  by  his  con- 
)    and  the  plaintiff  is  to  exhibit  interro- 
:  for  that  purpose.    And  an  order  for  leave 
bit  interrogatories  to  falsify  an   exami- 
j}vo   t/ilcresse   sito,   may  be    obtained     by 
of  course.  (A)      The  parties   may  enter 
oof  toucliing   the   title   to   the   estate   in 
1 ;  and  the  Master  afterwards  reports  the 
natter  to  the  court,  who  gives  judgment 
.    Taking  exceptions  to  the  Master's  re- 
i  not  the  proper  mode ;    but  the  matter 
be  set  down  for  further  directions  on  the 
s  report,  (c)      It  seems,  that  the  plaintiff 
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It  seems  that  a  sequestration  to  compel  obe* 
dience  to  a  decree,  as  well  as  a  sequestration 
as  mesne  process,  abates  by  the  death  of  the 
plaintiflPl  (a)  But  in  the  former  case,  upon  re^ 
viying  the  decree  against  the  heir,  or  executor, 
or  other  persons  bound  by  it,  the  sequestration 
may  be  revived  against  the  same  party  by  mo- 
tion, (b)  And  the  court  will  not,  immediately  on 
tlie  death  of  the  plaintiff,  turn  the  sequestrators 
out  of  possession ;  but  give  time  to  revive  die 
sequestration  in  a  certain  time,  (c) 

But  it  is  proper  to  observe,  that  there  is  in 
some  cases,  a  shorter  mode  of  proceeding  to  com- 
pel a  defendant  to  obey  a  decree,  than  that  which 
is  above  pointed  out ;  for  altliougfa  formerly,  it  was 
the  practice,  that  a  plaintiff  should  proceed  exactly 
in  die  same  manner  against  a  defendant  in  con- 
tempt for  not  obeying  a  decree,  as  for  not  appear- 
ing and  at^wering,  that  is,  by  going  dirough  the 
whole  line  of  process,  from  attachment  to  seques- 
tration, yet  it  appears,  that  about  fourteen  or  fif- 
teen years  before  JUm^  Ciuef  Baron  Gilbert  com- 
piled Ills  treatise,  entitled  ^*  Forum  Romanum,*^  di^ 


(a)  Wiiar^m  v.  Brougbtoo,     vi^e  Snvutii  ▼,  VVi^mer^  3  Atlfi^ 
i  Ves.  182 ;  Anon.  1  Vcrn.  118;      594.  '  '  ' 

Morrice  v.  the  Bank  of  England,  (6)  Gilb.  For.  Rom.  87. 

Ca.  Temp.  Talb.    222.     S«d         (c)    White    v.  Haywi^d,  2 

Ves.  464. 

Y  Y  2 
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;  made  upon  the  applicp'f,xeeution  of  de- 
',  who  is  to  be  exaip'to  be  shortened,  {a) 
'/)  and  the  plwnf;.ssity  of  going  through 
s  for  that  purp-  ,^  the  plaintiff  could  move 
ibit  interr';.  j^j  ngainst  the  defendant ;  and 

?'™  "'...^.^observed  by  Lord  Chief  Baron 

of  ;  -'Jjg  shortening  of  this  process  M'as 
l"*"    '.  ''ijie  practice  of  tlie  court,  when  they 

>'' Jt'^cndant,  on  entering  his  appearance 
>  ^  ^-gister,  that  if  be  disobeyed  the  order 
,  ^lurt,  he  sliould  immediately  stand  com- 
;  and  if  a  man  might  be  committed  for 
iformance  of  an  interlocutory  order,  when 

recorded  his  appearance,  and  departs  in 
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un  certain  cases,  against  a  defendant  who  disobeys 
^e  decree.  Thus,  if  by  the  decree,  a  party  is  ordered 
oroduce  deeds  and  writings  in  the  Master's  of- 
{a)  or  to  attend  to  be  examined  before  him 
^on  interrogatories,  {b)  upon  taking  out  a  warrant 
from  the  Master,  which  is  served  on  the  party's 
clerk  in  court,  and  upon  the  party's  default  to  do 
either  of  these  acts,  and  the  Master's  certificate  of 
such  default,  an  order,  which  is  called  a  four-day's 
order,  may  be  obtained  upon  a  motion  of  course, 
that  the  party  should  do  the  act  in  question  with- 
in four  days  from  notice  thereof,  or  that  the  ser- 
jeant-at-arms should  go  against  him.  (c)  And  if 
the  party  disobey  the  order,  the  court  will  then 
make  an  absolute  order  that  he  should  stand  com- 
mitted, {d)  And  in  case  the  order  be  to  answer 
interrogatories,  and  he  puts  in  an  insufficient 
examination,  an  absolute  order  for -the  serjeant- 
at-arms  may  be  obtained  against  him.  (e)  The 
Master's  certificate  of  disobedience  to  a  decree, 
directing  deeds,  papers,  and  writings,  to  be  pro- 
duced before  him,  need  not  be  filed  within  four 
days  after  the  certificate  is  signed;   it  is    suf- 

(a)    Harr.    Cha     Pract.    p.  (c)  Harr.  Cha.  Pract.  332 ; 

332 ;  Gilb.  165;  Seton's  Forma      Gilb.  165  ;  vide  title,  Ord.  ante 
of  Decrees  in  Equity,  420.  246. 

(6)  Seton's  Forms  of  Decrees  {d)  Caileton   v.   Smith,    14 

in  Equity,  p.  422.  Ves.  180. 

{e)  Weston  v.  Jay,  1  Mad. 
527. 


Kvccution  of  Decrees. 

if  it  be  filed  before  the  four-day  order  h 
ed  out.  {«)    But  the  Master's  certificate,  to 
t  a  motion  for  an  absolute  order  for  com- 
it,  must  bear  date  on  the  day  of  the  motion 
order;  otherwise /(OH  co»5/fl(,  that  the  party 
:,  since  the  certificate,  and  before  the  mo- 
beyed,   and   protected   himself  from,  the 
f>) 

the   shortening-  of  the  process  in  execu- 
*  a    decree,  seems  confined   to   the   two 
)f  productions  of  deeds,   &c.   by  a  party 
Master's  Office,  and  of  attendance  by  a 
ir  examination  before  the  Master  upon  in- 
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the  payment  of  money,  where  the  court  has  short- 
ened the  process  by  making  an  order  for  pay- 
ment of  the  sum,  or  in  default,  a  commitment,  {a) 
It  is  true  that  in  the  case  of  Wilkins  v.  Stevens, 
as  reported  in  19  Ves.  117,  it  is  stated,  that  the 
Master's  report  ascertaining  a  sum  to  be  due>  a 
short  order  was  obtained,  that  the  party  should  pay 
the  money  in  four  days,  or  stand  committed.  But 
it  appears  from  the  register's  book  (Seton's  Forms 
of  Decrees  in  Equity,  p.  430),  that  the  order  in 
question  was  not  made  between  parties  in  a  suit, 
but  that  it  was  for  the  payment  of  costs  found  due 
upon  taxation  from  a  defendant  to  his  solicitor. 

It  appears  in  a  former  part  of  this  work  (see  title 
Orders,  p.  247),  that  where  an  order  is  made  upon 
a  person  not  a  party  to  the  suit,  a  writ  of  execu- 
tion does  not  issue ;  but  that  the  mode  of  proceed^ 
ing  is  by  obtaining  an  order  for  performance  of 
the  act  required,  by  a  given  day,  and  on  default, 
another  order  for  performance  of  the  act  on 
another  day,  or  that  he  should  stand  committed,  (b) 
But  notice  must  be  given  of  the  motion  for  the 
last- mentioned  order,  (c)     But  it  seems  that  in 

(a)  See  1  Turn.  Clia.  Pract.  372  ;  Bowes  v.  Strathmore>  12 

161.  Ves.  325. 

{b)  Anon.  14  Ves.  207  ;  Da-  (c)  In  re  Partington,  6  Mad. 

vies  V.  Cracraft,  14  Ves.  144;  71. 

Vickers  v. ,  3  Bro.  C.  C. 
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:cy,  the  intermediate  order  is  not  neces- 

■  be  propel-  also  to  add,  that  in  the  case  of 
i-tion  restraining  a  party  from  doing  any 
r  act,  if  he  is  guilty  of  a  breach  of  the  in- 
tlie  court  will  at  once  commit  him  to  the 
r  the  offence,  (i)     The  court  seems  to 
isidered  this  to  be  such  a  case  of  con- 
s  to  require    this    summary  proceeding, 
.pears  tliat  by  the  ancient  practice  of  tlie 
le  mode  of  proceeding  for  breach  of  an 
m,  was  by  attachment,  and  the  ordinary 
s.(<0 
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jeant-at-arms,  and  still  refuses  to  do  the  act  re- 
quired of  him,  the  plaintiff  may  obtain  a  seques- 
tration against  him.  {a)  But  the  court  will  not 
issue  a  commission  of  rebellion  against  the  party 
in  contempt,  because  he  shut  himself  up,  except 
on  a  Sunday,  which  prevented  the  serjeant-at- 
arms,  but  it  would  not  the  commissioners,  from 
apprehending  him.  {b) 

If  the  decree  is  for  the  delivering  up  the  pos- 
session of  lands  to  the  plaintiff,  and  the  defendant 
does  not  obey  the  decree,  the  plaintiff  must  sue 
out  a  writ  of  execution  of  the  decree,  and  upon 
default,  an  attachment,  (c)  which  is  not  executed, 
but  only  issues  as  a  foundation  for  the  subsequent 
process,  {d)  Upon  the  issuing  of  the  attachment, 
an  order  will  be  made  of  course,  upon  affidavit  of 
service  of  the  writ  of  execution,  of  demanding  pos- 
session, refusal,  and  of  the  issuing  of  the  attach- 
ment, for  an  injunction,  commanding  the  posses- 
sion of  the  land  to  be  yielded  up  to  the  plaintiff ; 
and  if  this  be  disobeyed,  upon  affidavit  of  the  ser- 
vice of  it,  the  court  will  grant  a  writ  of  assistance^ 

(a)    Liipton    V.    Hescott,    1  (c)  Dove  v.   Dove,  2  Dick. 

Siin.  and  Stu.  274;  Trigg  v.  617;  I  Bro.  C.  C.  176  ;  1  Cox. 

Trigg,  and  Detillin  v.  Gale,  in  101,  S.  C. 

the  ni)te   to  that  case.      Gilb.  (d)  May  y.  Hook,  cited  in 

For.  Rom.  85.  Dove  v.  Dove,  2  Dick,  619. 

(6)  Edwards  v.  Pool,  2  Dick. 
693. 
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s  directed  to  the  sheriff  where  the  land 
imiand'ing  him  to  be  aiding  and  assisting 
ng   the  party   into  possession,  (a)      The 
)r  the  injunction  for  the  delivery  of  pos- 
affects   the  tenant,   which  the  order  for 
nidant  to  deliver  possession  docs  not.  {l>) 

ly  be  proper  here  to  observe,  that  if  the 
lit,  upon  the  service  of  any  of  these  pro- 
beat  the  person   serving   it,  or  use  con- 
is  expressions   against  the  court,   or   its 
it  is  a  contempt,  for  which  he  may  be 
i.     And  here  I   must  beg  leave  to  refer 
Jcr  to   what    has    been   said   in  a   pre- 
nage^ij^respectin^tli^servic^o^M 
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Under  title  *^  Attachment^''  the  following  case 
to  be  added : 

If  a  defendant,  who  has  been  taken  on  an  at- 
tachment, still  refuses  to  answer,  the  plaintiff  may 
at  the  same  time  proceed  to  enforce  an  answer  by 
the  process  of  this  court,  and  bring  an  action 
agiunst  him  and  his  sureties,  on  the  bond  given  to 
the  sheriff  under  the  attachment,  {a) 

Under  title  "  Sequestration,'  the  following  cases : 
Query. — Whether  it  is  regular  to  issue  a  seques- 
tration against  the  property  of  a  party  who  is  in 
the  Fleet,  under  process  from  the  Common  Pleas, 
and  is  detained  also  upon  an  attachment  from  the 
Court  of  Chancery,  but  who  has  not  been  brought 
up  by  habeas  corpus  to  the  bar  of  the  court,  in 
order  to  be  turned  over  to  the  custody  of  the 
warden.  (J)) 

(a)  Beddell  v.  Page,  2  Sim.  {b)  Const  v.   Barr,  2  Russ. 

224.  659. 
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regularity  of  a  sequestration  is  waived,  if 
'  against  whom  it  is  issued  gives  the  se- 
trs  directions  how  to  deal  with  his  pro- 

) 

title  "  Petition,^'  the  following  cases : 
covert,  tenant  in  tail  in  remainder  of  mo- 
'.  laid  out  in  land,  by  arrangement  with 
it  for  life,  and  on  a  private  examination, 
e  7th  Geo.  IV.  e.  45,  consented  to  the 
of  a  proportion  of  the  money  to  her  hus- 
1  the  order  was  made  accordingly.(i) 

An  order  of  reference  to  the  Master 
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right  to  expect  their  attendance  beyond  that  time; 
and  even  if  I  sit  in  court,  my  sitting  there  is  the 
same  thing  as  if  I  were  to  hear  the  application  in 
my  own  house.  Under  such  circumstances^  when 
we  have  not  the  assistance  of  a  registrar,  a  peti- 
tion  is  of  great  use,  and  the  proper  course  is  to 
send  to  the  Chancellor  the  petition  and  affidavits, 
in  order  that  he  may  make  such  order  thereupon 
as  may  be  just/* 

Under  title  "  Affidavit  r 

A  party  cannot  refer,  for  impertinence,  an  affi- 
davit filed  in  support  of  motion,  if,  after  that 
affidavit  was  filed,  he  has  filed  any  affidavit  in  op- 
position to  the  motion,  {a) 

Under  title  "  Order ^^^  the  following  cases : 
On  a  motion  to  discharge  an  order  made  by  the 
Vice  Chancellor,  affidavits  may  be  read,  swom 
after  the  order  was  made,  and  stating  facts  which 
were  not  before  the  Vice  Chancellor,  {b) 

An  order  on  two  solicitors,  as  partners,  is  not 
duly  served  by  serving  it  on  one  of  them,  and 
leaving  a  copy  at  the  place  where  the  partnership 
business  is  carried  on.  (c) 


(a)  Keeling   v.    Hoskins,    2       (6)  Coostv.  Barr,2Rus0. 161. 
Rus8.  319.  (c)  Young   ▼•    Goodsoo,   2 

Ru88.  255. 


Addenda. 

title  "  Receiver,"  the  follomng  cases : 
grantor  of  an     annuity,   eecured    by    an 
!  cliargje  on  certain  lands,  which  are  sub- 
prior  charge,  resides  abroad,  but  by  his 
iitinues  in  receipt  of  the  rents  and  profits; 
,  on  the  application  of  the  annuitant,  will 
a  receiver,  though  the  grantor  has    not 

to  the  suit,  {(i) 

;ivcr,  though  he  passes  his  accounts  and 
balances  regularly,  is  not  entitled   to 
terest,  for  his  own  benefit,  of  monies 
>mc  into  his  hands,  in  his  character  of 
during  the  intervals  between  the   times 

Addenda.  703 

ing  only  to  prove  exhibits,  may  be  examined  be- 
fore the  Master,  on  interrogatories,  to  prove  other 
exhibits,  without  a  special  order,  (a) 

The  refusal  of  a  witness  to  be  cross-examined 
is  no  reason  for  suppressing  his  deposition ;  but 
tiie  adverse  party  must  at  the  time  enforce  such 
right  of  cross-examination  as  he  has.  {b) 

A  plaintiff  is  entitled  to  move  for  a  commission 
to  examine  witnesses  abroad  as  soon  as  the  de- 
fendant has  obtained  an  order  for  time,  though  lie 
has  neither  filed  his  answer,  nor  is  in  contempt,  (c) 

It  appears,  from  the  statement  of  the  registrar 
in  the  last-mentioned  case,  2  Russell,  544,  that 
in  Noble  v.  Garland,  referred  to  ante  p.  406,  a 
commission  to  examine  witnesses  abroad  had  been 
granted,  though  the  defendant  neither  had  an- 
swered, nor  was  in  contempt,  but  had  merely  ob* 
tained  order  for  time* 

Query. — Whether  it  is  necessary  that  the  affi- 
davit in  support  of  a  motion  for  a  commission  to 
examine  witnesses  abroad,  in  aid  of  an  ^citon  at 
law,  should  state  the  names  of  the  witnesses,  or 
the  points  to  which  they  are  to  be  examined,  (d) 

(a)  Coitrteoay  v.  Hoskina,  2  (c)  Mendizabal  v.  Machado, 

Russ.  253.  2  Russ.  540. 

(6)  Courtenay  v.  Hoskins,  2  .  (d)  Mendizabal  v.  Macbado, 

Russ.  253.  2  Russ.  540 ;  but  see  ante  4&7«) 


r    title    "PnoBofi^*    at    tkt    Matta-'s 

pport  of  a  charge  broogtit  id  ander  the  de- 
o  m'toesses,  exanuned  bv  the  pluntifF  to 
le  defcndants  hand-vritug,  said  that  they 
believe  it  to  be  his  haad-vriting.    Leave 
en  to  the  plaintiff  to  examine  fresh  wit- 
o  the  same  point,  (a) 

r  title  "  Settias  darn  Caux/er  Hearing  :" 
Kilicitor  for  the  party  who  sets  dovn  the 
lust  deliver  to  the  raster,  when  the  csase 
n  to  be  heard,  a  copy  of  the  title  of  the 
nd  the  prayer  of  the  bill. 
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Under  title  ^'  Issue ;" 

Where  a  party  wishes  to  obtain  a  new  trial  of 
an  issue^  he  must  first,  on  an  ex-parte  application, 
satisfy  the  judge  in  equity  that  there  is  a  reason- 
able ground  for  sending  to  the  judge  who  tried 
the  issue,  for  his  notes  of  the  trial,  {a) 

Under  title  **  Costs y'  the  following  cases : 
A  next  friend  cannot  sue  in  forma  pauperis. 
And  it  should  seem  that  an  objection  to  his  abi- 
lity to  pay  costs  must  be  taken,  and  the  appli- 
cation made  to  the  court  by  affidavit,  before  an- 
swer, (b) 

A  plainti£P,  under  an  order  by  the  Secretary  of 
State,  under  the  Alien  Act,  to  be  removed  out  of 
the  kingdom,  (c)  and  an  ambassador's  servant,  {d) 
have  been  ordered  to  give  security  for  costs. 

The  Master  was  ordered  to  tax  the  costs  of  all 
parties,  and  the  amount  was  directed  to  be  paid 
out  of  the  assets  of  the  testator  in  the  cause,  by 
his  executors,  who  were  to  be  at  liberty  to  pay 
the  costs  of  certain  parties,  to  A.  B.  their  solicitor. 
A.  B.  was  an  attorney  of  K.  B.  and  C.  P.,  but  had 


(a)  Morris  v.  Davies,  3  Russ.  (c)  Seilas  v.  Hanson,  5  Ves. 

318.  26. 

(6)  Anonymous,  1  Ves.   J.  (d)  Good  v.  Archer,  2  P.  W. 

410.  452. 
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ABATEMENT. 

suit  does  almte  by  deatli  of  plaintifTin  an  interpleadioi^  suit   399 
nor  by  death  of  relator  in  an  information  .  6/ 

perpetual  injunction  no;  necessary  to  be  revired  on  every 

abatement     '  .  .  •  •  355 

sequestration  in  execution,  and  on  mesne  procets^  abates  by 

death  of  plaintiff  .  .  .  ^9\ 

but  the'  court  will  give  time  to  revive  .  .         ib. 

noiwithstandiog  abatementi  the  court  will  order  the  delivery 

of  deeds  ....  298 

or  navinent  of  money  .  .  ^ .  ib. 

in  liul  as^ainst  several  defendants  retained,  ahd  liberty  tu 

brinfi^  action  against  one,  trial  may  take  during  abatement 

by  (^ath  of  one  other  defendants  .  .  585 

See  Dismission  of  Bill, 

ABSCONDING. 

to  avoid  service  of  process  •  .  •         120 

ABSOLUTE. 

to  makfe  decree  nhi  •  •  •  •  245 

ACCOUNTANT-OENEllAL. 

the  duties  of  his  office  .  .  .        17'*27 

wherfe  an  order  is  made^  to  pny  a  specific  sum*  Accotlntant- 

General  \vill  not  r^eivc  less  .  .  23 

payment  to  creditors  ...  536 

ACCOUNT.    See  Ne  Excal,  Enrolment,  Commission  to  Ermine 

Witnesses  Ahtoati, 

ACT  OF  PARLIAMENT.    Sec  Slalulcs. 

ACTION  AT  LAW. 

where  conrt  bus  directed  an  action  to  be  brought  563 

an  application  for  a  new  trial  to  the  court,  where  action 
brought  .  .  •  .  573 

ADJOURNING  CAUSE. 

in  what  cases,  and  course  of  proceedings  .         4fM|  495 

Z  Z  2 


INDEX 

STRATOn. 

■t  iaeilk/ormip.v,ptTit                      .                    .                       602 
J,TV  COfRT. 

lOX. 

antnntliii.Jing                   .                 .                 ;                  393 

;  fffiniinl  fur  profinction  of  ile*d»                    .                 29-2 

for  payment  of  money                 .                 .         298 

■ISE.MENTS. 

■editors  to  c«me  in  and  prove  their  debt."                          534 

ie  of  estates  before  Master                                  i                 S^f? 

.ITS. 

lit.  what                  ....             235 
eronoMh                .               .               .               .            ih. 
1  to  be  written  without  interline ations                .               ib. 
■me.  when  defmi.e                .              .               .          23fi 
he  referred  for  impertinence                   ■                 ■             235 
or  scaudai                  ...                     il. 
Mit  not  for  impertinence  after  counter  mffidaril         236,  701 
>ut  it  may  for  scandal                  .                 .                 .          ib. 
JthougMi^senletHo^hyjiirpos^Mi^^ 
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AGENT.  ^^ 

bill  of  fees  within  2  Geo.  II.  •  .  ;  629 

lien  on  papers  .  .  •  •  643 

bill  not  necessary  to  be  signed  by  agent  in  action  against 

principal  ....  631 

AGREEMENT. 

to  dismiss  bill,  to  what  extent  acted  on  •  252 

as  to  a  bill  of  fees,  taxable  .  .  .         632 

ALLOWANCES.    See  Just  Alhwancei  and  Costs. 

AMENDMENT  OF  BILL. 

an  order  necessary  .  .  .  280 

matter  subttequent  to  original  bill,  by  supplement  or  revivor, 
not  by  amendment  .  •  279 

in  what  cases  the  old  record  may  be  interlined  •  280 

or  a  new  record  necessary  .  .  ib. 

where  the  order  may  be  obtained,  without  costs  .         ib. 

upon  amending  defendant's  office  copy  •  .        ib. 

the  course  on  such  occasion  .  •  .        ib. 

an  order  to  amend  to  be  served  on  defendant  .  ib. 

although  plaintiff  neglects  to  call  for  office  copy,  and  cause 
is  brought  to  a  hearing  too  late  to  make  the  objection,  if 
the  defendant  has  been  apprized  of  amendment  .       281 

where  a  new  engrossment  necessary,  on  payment  of  20s. 
costs  to  each  defendant  .  .  .  ib. 

no  new  order  necessary,  if  one  already  obtained,  to  amend 
without  costs  '  .  .  .  ib. 

in  what  cases  the  court  has  increased  the  sum,  as  where 
plaintiff  changes  nature  of  bill  .  .  282 

where  not  ....  ib. 

striking  out  name  of  defendant  after  answer,  taxed  costs  ib. 

where  plaintiff  may  amend  without  costs  .  283 

in  what  way  defendant  may  prevent  plaintiff  from  obtaining 
this  advantage  .  .  .  .  ib. 

the  above  order  to  amend,  and  to  answer  amendments  and 
exceptions  together,  not  to  be  made  till  after  filing  re- 
port .....  ib. 

order  to  amend  irregular  pending  exceptions  .  357 

where  plaintiff  is  ordered  to  pay  costs  of  siiit,  costs  to  defend- 
ant, by  amendment,  to  be  part  of  his  costs  in  the  cause  284, 285 

except  amendments  made  by  leave  of  court  .  ib. 

or  rendered  necessary,  by  defendant's  default  .  284 

where  plaintiff  is  to  receive  costs  of  suit,  and  the  costs  oi 
amendment  arc  not  allowed  him  on  taxation ;  the  defend- 
ant's costs  occasioned  thereby  to  be  deducted  out  of  the 
costs  to  be  paid  to  plaintiff  .  ib. 

one  order  of  course  before  replication  .  .        ib. 

more  than  one,  upon  what  terms  .  .         ib. 

but  no  order,  either  before  or  after  replication,  unless  ob- 
tained  within  six  weeks  after  answer  deemed  sufficient  ib. 
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Page 

ANSWER. 

what,  and  form  of  ...  •       254 

a  precise!  charge,  to  be  answered  precisely  .  265 

defendant  not  to  answer  a  fact  interrogated  to,  if  no  state- 
ment to  warrant  the  question  .  .  •     ib. 

a  variety  of  questions  on  a  single  charge  •  ib. 

in  what  cases  defendant  may  protect  himself  by  antwer  from 
Slaking  the  discovery  •  ,  •     256, 257 

in  what,  not  .  •  •  •  256 

sufficient,  if  all  material  facts  answered  «  ib. 

the  Master  at  liberty  to  inquire  into  nu^tentlity  257a  258 

the  ordinary  time  which  defendant  hiu  for  answering  169 

reckoned  l)y  his  appe^irance,  although  entered  be- 
fore he  is  bound  to  appear  •  ib. 

fule  to  answer,  if  time,  in  term  •  •  ib. 

if  not  given,  at  any  time  within,  term  .  •  ib. 

if  defendftnt  does  not  answer,  nr  obtain  an  order,  be  may  be 
proceeded  against  for  contempt  .  «  ib. 

except  in  case  of  cross  bill  «  •  170 

See  Cross  BUI. 

Answer  to  BUI  qf  Revivor i 

See  Revivor, 

where  answer  taken  before  Master  at  office  •  171 

oommissioners  in  the  country  .  •  ib. 

cases  where  Master  attends  to  take  answer  .         ib.  1 72 

where  answer  before  commissioners,  although  within  dis- 
tance ....  ib. 

Ihe  Mimus  for  commission  to  take  ans\Ter  «  ib. 

the  common  dedimus  put  an  end  to  •  .  ib. 

the  motion  for  commission  when  application  is  made  for  time  178 

the  orders  for  time  in  a  town  cause  •  .  1 73 

country  ditto  •  s        ib. 

the  usual  orders  for  time  .  «  •  ib. 

See  Demurrer, 

order  for  time  (o  antw^  only,  not  to  be  corrected  by  extend* 
ing  it  to  usual  order  .  •  173 

the  terms  imposed  on  obtaining  third  order  .  175 

or  seoond  order  to  answer  amended  bill,  or  after  exceptions 
allowed  .  .  .  •  ib. 

after  three  orders  on  terms,  and  an  insufficient  answer,  no 
further  time  .  •  •  ib. 

but  after  one  order,  and  insufficient  answer,  defendant  en- 
titled to  the  same  order  as  the  first  •  ib.  176 

wltere  defendant  is  entitled  to  the  same  time  to  funwer  an 
amended  bill  as  an  original  •  .  ib. 

where  an  order  for  time  may  be  obtained  beyond  the  usual, 
exte^it  *  •  .  .  173,174 

and  without  obtaining  the  usual  order  generally  173 

defendant  to  bill  of  revivor  entitled  to  the  three  orders  for 
time  .  .  .   ^  •  .174 

the  death  of  one  of  several  tenants  in  common,  does  not 
give  a  right  as  against  the  survivors,  to  defendant  in  con? 
tempt,  obtaining  all  the  orders,  to  have  them  again  ib. 
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ANSWER  continued.  ^*** 

the  caption^  what  .  .  •  «        186, 187 

ought  to  shew,  that  all  defendants  were  swom    ib. 
See  Plea, 
the  schedule  to  be  annexed  to  the  commission  •         186 

and  commission,  how  returned  •  •  187 

to  whom  to  be  delivered,  and  on  oath  «  .     ib. 

when  dispensed  with  .  .  .  •     ib. 

the  steps  hv  clerk  in  court  on  receiving  same  .  ib. 

ir  answer  of  another  defendant  filed  before  •    ib. 

office  copy  signed  by  six  clerk,  &c.,  an  authority  for  filing 

answer  .....     188 

answer  of  in/'ant,  how  taken         .  •  •  ib. 

See  Infant, 
ameTu/men^  of  answer,  not  now  allowed  .  .189 

the  course  now  to  apply  for  leave  to  file  supplemental  answer  ib. 
the  instances  in  which  the  Court  permits  it  to  be  done  ib.— 192 
the  necessary  affidavit  .  .  .  .190,191 

not  allowed  m  cases  of  mere  negligence  .  .190 

defendant  must  state  what  he  wishes  to  put  on  record  .  ib. 
held  strictly  to  the  mistake  which  he  wishes  to  correct  .  191 
answer  without  oath  or  attestation,  subject  to  same  rules  190 
where  mistake  b  made  in  title,  taken  otf  the  file    .  .192 

where  to  be  altered,  and  re-sworn  .  .  .    ib. 

not  taken  off  the  file,  because  in  part  illegible,  if  legible 
when  swom  .  .  .  .  ib.  193 

or  because  evasive        .  258, 259 

further  answer,  and  answer  to  amended  bill,  constitute  part  of 
answer  to  original  bill  .  .  .  193 

See  Amendment,  Exceptions,  Guardian,  Scandal  and  Impertinence, 

Injunction,  Sfc, 

APPEAL  TO  HOUSE  OF  LORDS. 

when  begun                ....  672 

in  what  case  it  will  lie           .                .               .  .    673 

when  appeal  must  be  presented        .               .            •  ib.  674 

by  whom  to  be  signed            .                .                .  .      ib. 

the  deposit  and  security  to  be  given  by  the  appellant   •  ib.  675 

notice  of,  and  answer  to,  the  appeal            .               •  ib. 

where  sessions  expire  before  answer  put  in    .               .  ib.  676 
appeal  shall  be  dismissed,  for  want  of  prosecution    .      ib. 

printed  copies  of  appcllant^s  and  respondent's  case    •  677 

must  be  signed  by  counsel                    '                .  .     ib. 
the  days  for  hearing  appeals         .                .               .    675, 677 
course  on  hearing  appeals              .                .            677---679 

notice  of  petition  to  alter  day  for  hearing  appeal  .     678 

no  new  evidence  admitted            .                .                .  679 

the  decree  of  the  House  of  Lords             .               •  •     ib. 

APPEALS  AND  REHEARINGS.    See  Rehearings. 

APPEARANCE. 

what  formerly  the  practice,  when  defendant  taken  for  want 
of  appearance  .  .  •  •  148 


INDEX. 

ic  for,  in  n  totvti  cause               .                 .            148,149 

in  a  couniry  caOac  .               .               .               ih. 

in^/i<rna  ia  made  returnable  imniriiiatciv     -                  .      ilt. 

e  olitaitied  aow.  in  a  counir*  imuk       '         .              .    ib. 

Jantnni  bouml  tuap[ie»r  lill  relurN  of  mifMCMi       .         H8 

urse,  pn  entering  Rjtpuanuiee         .               ■               .  150 

if  only  line  ileffihdant       .                 .                 ,           ih. 

if  more  than  one                       .               .        ib.  151 

See  ienc  iMttrl,  Ufai!. 

ON.MENT. 

;*  .                                              .               .               .599 
See  Cuifi. 

TION. 

irntors  un-lei-  an  onkr  of  reference  decline  to  piweed, 

miff  may  proceed  us  if  no  order  kimIg                  .             39-> 

NT. 

sptions                        .               ,               .               .565 
I        ....               .                164 
lurrer      ....                15?— 159 
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ATTACHMENT  continued  ^^^ 

to  be  entered.with  the  register  •  •  .86 

the  sheriff  attaching,  may  take  bail  .  .  ib. 

but  not  compellable  ib. 

the  return  to  be  made  on  arrest  .  •    ib. 

if  defendant  bailed,  a  messenger  .  .  ib. 

in  actual  custodv,  an  HoAfat  Q^rptu  .    ^f,  88 

attachment  left  with  the  Marshals  if  defendant  is  {i|  tbe 

King's  Bench  prison  .  .  .  ib. 

after  bail  bond,  and  delivered  to  plaintifiT^  be  not  eBtUled  (O 

rule  to  bring  in  body  •  •  ,        87»  8B 

but  to  a  mes8epg(!r  •  .  •  f    B7 

also,  where  defendant  is  in  actual  custodyi  if  he  eimnot  be 

removed  .  .  .  .  .  ib. 

if  defendant  refuses  to  answer  after  a.ttachn)ent,  plamtiffmAy 

go  on  with  process,  and  bring  action  on  Ml  bona  at  saqie 

time  .  .        699 

afte^  attachment,  defendant  not  entitled  to  a  commission  to 
'  take  ans^rer,  plea,  or  demurrer  •  88 

or  to  file  answer  and  demurrer  .  .89 

after  like  orders  for  time,  not  demurring  alone,  aDd  attach-y 

ment,  not  entitled  to  file  answer  and  demurrer  .  .   lb. 

See  Antvcr, 
attachment  against  infant  •  '  •  91 

Sec  hrfont, 
against  wife  •  •  ^b. 

See  Feme  Covert, 
where  the -sheriff  does  not  make  a  retvm  to  actftchmenlop 

mandate,  the  course  .  .  .  92, 93 

query,  whether  the  court  will  make  concurrent  orders  Uu 

a|te«biiieiit  <^barged  ott  dearing  eomempi^  and  peymeni 

or  teqder  of  costs  .  •  .90 

if.tender  refused,  an  oi4er  for  dls<Aieffe      «  «  ib. 

what  is  waiver  of  costs  of  contempt       .  •  •     ib. 

discharged  on  mistake  in  tulmana  «  .  j^ 

or  where  issued  against  good  faith       .  .  •     ib. 

not  set  aside  if  regular,  even  on'payment  of  costs      •  il^ 

where  »  party  ynW  be  reat^^ned  Uom  hringiog  im  nation  for 

arrest  on  attachment  •  •  .  94 

to  be  entered  with  register,  and  how  .  »       ^ 

Attachment  with  j^roclamution^ 

when  it  issues,  and  form        .  .  .  .     ib. 

the  mode  to  obtain  it  .  .  •  ib« 

after  contempt,  leave  of  court  must  be  obtained  for  a  com- 

mission  to  plead  or  demurrer  .  lb.  96 

and  why  .  •  •  •  •  ib. 

but  not  necessary,  if  writ  not  returned        .  .  97 

attachment  for  not  obeying  order        .  .     24^ 

for  not  obeying  decree  .  fi85 

if  for  non-payment  of  money,  defendant  not  to  lie  dlscbar|ped 

till  payment  of  principal  and  interest,  and  .subsequent  eoste   ib. 
but  if  discharged  on  paying  principal  and  interest,  plainly^ 

loses  subsequent  costs  »  .  •  •         ib. 


INDEX. 
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ANCE. 

nesited,  how  compelkMe           .               «               418,419 

^TION. 

iour  of  peers            .               .               .              .          1?9 

EV.     See  SoticUors. 

uf  attorney,  receive  money           .               .               .  G83 

EV.GENERAL. 

;dnst  him,  does  not  prny  process                  .                 .     142 

anaiver,  on  being  aerued  witli  office  copy            ■             il>. 

iceaa  against  him  for  a  tonternpt                 .                 .         ib. 

and  no  order          ,               .               .               .     ib. 

Exchequer,  an  order  to  ansirer,  or  bill  pro  eonftao         ili. 

awer,  the  usual  one            .               .               .               ib. 

signed  by  him  without  oath                           ,          ib. 

iillowed  lo  withdraw             .                 .                 .      ib. 

not  to  lie  excepted  to               .               .                ib. 

ITV. 

itute  mil,  special ;  to  defend,  (general             .         59,  60 
ceasory  lo  be  stated  in  bill,  nor  to  lie  proved  if  stated      ib, 
ice  lo  Master  to  ascertaia  it            .               .               .  ib. 
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BIDDINGS. 

in  what  case,  may  be  opened  .  •  .     544 

upon  a  proper  advance,  before  or  on  day  to  confirm  orders 

nisi,  may  be  opened  ....    ib. 

1)y  order,  and  notice  to  whom  .  •  .    ib. 

no  general  rule,  restraining  person  present  at  sale  from 

opening       .  .  .  .  .      ib.  545 

residuary  legatees,  tenants  for  life,  may  open  •  ib. 

opened  as  to  some  of  several  lots,  the  purchaser  allowed  the 

option  of  retaining,  or  retiring         .  .  .     ib. 

amount  of  advance  expected        .  .  .       ib.  546 

an  objection  being  made  as  to  one  of  two  lots^  they  will  be 

sold  in  one  lot  .  .  •  .  ib. 

general  rule  not  applicable  to  collieries  •  •    ib. 

a  deposit  requiredf,  and  what        .  '  .  .  ib. 

person  opening  biddings  outbid,  not  entitled  to  his  costs, 

unless  ne  has  done  so  for  the  benefit  of  all  parties   .    5479  548 
solicitor  ojiening  biddings  for  sham  bidders^  ordered  to  stand 

at  the  price  at  which  he  opened  them         .  .  ib. 

in  general,  biddings  not  to  be  opened  after  confirmation  of 

report,  although  delay  accounted  for  .  .     ib. 

the  exceptions  to  the  rule    .  .  •  ib.  549 

BILL  OF  COMPLAINT. 

to  be  signed  by  counsel  .  .  .  .68 

if  not,  on  Master's  certificate  to  be  taken  off  the  file^  at 
plaintifTs  expense         .  .  .  .     ib.  69 

a  ground  of  demurrer  ....      ib: 

anciently,  the  defendant  ordered  not  to  answef  *  ib. 

draft  signed        .  .  .  .  .         ib. 

to  be  carried  to  the  clerk  in  court  to  be  filed  •  ib. 

the  steps  taken  by  him  .  .  .     ib. 

entry  of  amendments  in  the  six  clerks'  books,  before  attach- 
ment for  want  of  answer  •  •  ib. 

whether  the  bill  has  been  answered,  or  not        •  .   ib.  70 

to  be  filed  according  to  date  .  .  .71 

affidavits  to  be  annexed,  in  what  cases,  viz. 

on  filing  bills  of  interpleader  .  .  •70 

to  examine  witnesses  de  bene  esse  .  •  •    ib. 

to  obtain  benefit  of  a  lost  instrument         .  .  ib. 

See  Abatement^  Amendment,  Evidence,  Supplemental  Bill,  Pro  Confcuo. 

BILL  OF  REVIVOR.    See  Revivor. 

BILL  OF  REVIEW.    See  Review. 

BILL  OF  SUPPLEMENT.    See  Supplemental  Bill 

BILL  CROSS.    See  Crots  Bill. 

BILL  OF  COSTS.    See  Costs. 

BILL  OF  EXCHANGE.    See  In/ttnc/io/i. 


INDEX. 

endanU,  as  securily  fur  cols        .               .               .  G15 

ikcree  lu  produce  liouks,  &c.,  iu  Mutcr'i  tidice,  tUe 
lavit  Dccessftry  on  Iheproductiuii         .                 .              552 
aster  lias  a  diacrelinn  as  lo  whni  Ijooks,  and  when  BDd 
ivlmt  time  left ;  iiid  if  not  to  bu  left,  to  direct  ibe  In- 
;lioiiofUiem                .                                               .      ih. 
lot  produciDfT  iliciii,  tlie  Muter  certifie*  hi*  defaull    •  522 
ues  not  lertify,  uoi  ordered  to  say  wbether  lie  wu  or 
DolMlisfied          .                               .                     il).523 
ideof  correcting  tie  MaBter'ajudL'ineiil  thereon     .        525 
iBter'a  certilicatfl  out  exL'eulionable     .                 .               ib. 
iJi<;ale  refiiaed  on  ground  Ibot  party  is  oot  compellnbls 
roduw,  lo  move  for  un  ordar  on  party  to  produce        5-23 
jul  ivarrant  toinspecl,  if  necMtary     ■               .              ib. 
Ilk  of  England  \Till  allovi  an  inepeciioii  uf  tl(  booki,  on 
iticate  from  Master,  of  iliencvesiity         .                .      524 

i.misner,  or  demurrer         .               .               .     186.  Ifil 
aineiidi'd     .               .                .                               ,151 

;e  SpLck!  Caif,  lisui-s. 
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CERTIFICATE  coniinued. 

of  commiMionera  of  examination  oi  feme  coveri,  entilled  to 
money  »  .  .  ^  .  684,685 

CHANCELLOR. 

how  appointed  •  •  .  •  lj2 

CHARGE  AND  DISCHARGE. 

charge  what,  and  how  prepared  .  ;  524 — 527 

dischaff^e,  what,  and  how  prepared  ^    .  .  524 

defendant  not  allowed  to  read  answer  in  discharge,  except  in 

what  way  .....    525 

all  parlies  accounting  before  the  Master,  are  to  bring  in  their 

accounts  in  the  form  of  debtor  and  creditor  •  il). 

and  any  other  parties  at  liberty  to  examine        •  •       ib. 

all  accounis,  when  passed,  to  be  entered  in  a  book    .  *  ib. 

accountiufi^  party  must  produce  vouchers  for  payments  above 

40f.,  uiiless  dupensea  with  upon  oath ;  in  which  he  must 

swear  positively  to  the  fact  .  .  .    526 

dispensea  with,  where  items  impounded  in  Ecclesiastical 

Court  .  .  .  .  ib. 

the  vouchers  required,  tliough  the  answer  not  replied  to      •   ib. 
dispensed  with  under  40s.,  upon  an  oath  of  the  fact     •  ib. 

CHARGES  AND  CLAIMS.    Sec  SlaUqfFact,  Creditors,  Legatees. 

CHARITIES.     See  Information,  PelUion,  Helalor. 

CLERKS  IN  COURT. 

how  appointed,  and  their  duties  and  rights      .  •  40—45 

may  proceed  by  bill  in  equity  agdnst  solicitor  for  fees    •       641 
may  retain  papers  till  paid        .  •  644 

lending  money  to  solicitor,  discharges  his  Hen  •      643,  644 

ordered  to  produce  office  copy  of  bill  to  be  marked  •    188 

not  orderea  to  produce  exhibits^  t^thout  consent  of  all  par- 
ties, and  on  payment  of  fees  .644 
sworn  clerk  may  arrest  solicitor  on  attachment  of  privilege    706 

COMBINATION.    See  Answer  and  Demurrer. 

COMMISSION  OF  REBELLION.    See  Rebellion. 

COMMISSION  TO  TAKE  ANSWER.    See  Answer, 

COMMISSION  TO  EXAMINE  WITNESSES.  400 

not  now  executed  %vithtn  twenty  miles  of  London  401 

if  witnesses  examined  within  that  distance,  depositions  sup- 
pressed .  .  .  .  •    ib. 
the  plain tiflf  first  entitled  to  sue  out  commission           .  ib. 
the  onlcr  for  that  purpose            .                •                .        ib.  402 
under  this  commission,  defendant  may  examine  his  wit- 

nessps  •  .  .  '  .      ib. 

where  defendant  may  sue  out  commission  •  ib. 

plaintiff  may  examine  and  cross  examine  under  it  .    ib. 


rNDEX. 

;I0N  TO  EXAMINE  WITN ESSES  nwdnacJ. 

!  [lie  I'lirrittge  of  tlie  second          .                 .             ■         4(y2 
iaut  alloived  B  duplicate,  and  why         .                 .      tb.  403 
Jlv,  if  commiseion  is  u<Jl  eseculed,  tlirougli  the  default 
ini  wlio  has  the  carriancof  it,  the  cosU.  Bad  of  renewal 
epaUt  l>y  liitii         .                  .                 .                    4IU.413 
iiiiission  executed  by  one  party,  aud  Ihe  other  brinffs  a 

comjniasiun,  llie  cosl»  of  liolh  sides  to  be  pud  by  bim, 
»s  the  other  aide  examines            .                 .                 .403 

what  lime  be  who  reneiva  ia  to  enaroine             .             ib. 

the  label  annexed  lo  it       .               .               .    ib.  412 
the  return  of  it                           .                 .             410,411 
Mutasion  may  be  executed  in  ibe  afternoon  of  re- 
iday                                                    .                 .             .         ib. 
relumable  on  a  day  certain,  cannot  be  ex- 
tended               .               .               .            ib. 
en  days'  notice  to  be  given  to  defendant's  joining  of 
Olid  place  of  execution                       .               .             ib. 
ibed  by  two  of  the  commisaioners                  .                 .     ib. 
iOn  to  ivhoin  notice  ia   to  lie  given  is  not  to  be  found. 
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but  other  side  not  in  fault,  may  stay  proceedings  till  costs, 
&c.,  paid         •  .  .  .  .  .    415 

memorandum  of   adjournment  to  be  signed  by  commis- 
sioners .  .  .  •  .         ib. 
Commission  to  examine  witnesses  abroad, 
in  a  cause  may  be  obtained  upon  motion,  and  by    what 
affidavit       .               .               .               ..   404,405 

and  granted,  pending  an  injunction,  >vithout  paying  money 
into  court  •  .  .  .  .   ib. 

If  in  aid  of,  or  in  defence  to,  a  suit  at  law,  a  bill  must  be 

filed,  unless  consented  to  .  .  .        ib. 

if  for  examination  of  witnesses  de  bene  esu,  it  must  state 

that  action  actually  brought  .  •  ib. 

where  it  is  sufficient,  merely  to  state  the  intention  .    ib. 

after  bill  tiled,  plaiutifif  on  motion  may  obtain  the  order  be- 
fore answer  as  soon  as  defendant  has  obtained  order  for 
time  ....  406,  703 

although    he     has    neither    answered,    nor    is    in    con- 
tempt .  .  .  703,  sed  vide  406 
bill  usually  prays  discovery  and  injunction  ib.  ib. 
but  plaintiff  may  be  entitled  to  a  commission,  although  not  to 
a  discovery                .                .               .                .  ib. 

where  a  commission  may  be  obtained,  although  a  court  of 

law  abroad  may  award  commission  .        ib. 

on  application  for  commission,  gvety  whether  it  is  necessarv 
to  state  on  what  points  examination  is  material  407>  703 

or  the  names  of  witnesses    .  .  •    ib. 

it  is  not  necessary  to  show  that  the  matter  arose  abroad        .    ib. 
it  seems  that  the  Court  will  not  make  this  order  before  hear- 
ing, where  an  account  must  be  directed,  &c.         .         ib.  408 
this  commission  refused  on  ground  of  delay  .  .    ib. 

or  where  facts  alleged  as  defence  would  not  amount  to  a 
legal  defence        .  .  .  .  .    ib. 

but  leave  given  to  convert  bill  for  discovery  into  a  bill  for 
relief  .  .  .  .  .  .    ib. 

doubtful  whether  court  will  grant  the  commission  without 
staying  trial  .  .  .  .  ib. 

granted  to  examine  witnesses  in  vl  foreign  country  409 

and  their  depositions  de  bene  e^se  allowed  to  be  read  where 

foreign  government  prevents  their  examination  in  chief        ib. 
in  commission    to  examine  abroad,    usual  order    as   to 
striking  names,  notice  and  service,  and  authority  to  swear 
interpreter  .  .  .  .  ib.  410 

affidavit  of  solicitor  suing  out  commission  .  ib. 

although  plaintiff  dies  before  witnesses  examined,  their  de- 
positions admitted,  where  no  notice  of  death  .        409 
defendant  entitled  to  examine   witnesses    in    chief  under 

plaintiff^s  commission  .  .  ;  407 

the  court  does  not  require  the  plaintiff  to  communicate  in- 
terrogatories exhibited  by  him  .  .  ib. 
See  Examination  of  Witnesses,  Depositions, 

Sa 
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COMMITMENT.  ^** 

for  ill-using  a  person  serving  process                  •  6d8 

for  disobeoieuce  to  subpana  to  testify                .  •      421 

after  putting  in  third  insufficient  answer                •  270 

for  breach  of  injunction               .               .  •            345 
See  Contempts,  Examination  of  Witnesses. 

COMMlTTlilE.     See  Lunatic. 

COMPENSATION. 

to  witnesses  «  .  .  «  •    413 

CONDITIONS  OF  SALE.    See  Sales  before  the  Master. 
CONFESSO.    See  Pro  Confesso. 
CONSENT.    See  Feme  Covert  Causes: 

CONTEMFfS. 

general  division               •               .               .  •         126 

scandalising  court               •               •               •  •       ib. 

insult  to  Judge ;  intemmdon  of  business  •             ,    ib. 

insult  to  the  process  of  the  court                .  ib.  $2, 127 

in  what  way  to  be  proved                .                 .  137*  138 

injury  to  persons  under  protection  of  court  •             126 
parties,  witnesses^  and  solicitors^  under  what  drcomati^ces 

protected  from  arrests                 .                 •  127 — 1^ 

See  Arrest. 

marrying  a  ward  of  court,  a  conten\pt               •  .           ib. 

See  Wards  of'  Covr'* 

attempting  to  obstruct  the  justice  of  the  court  126,  136 

cases  of  such  a  contempt                .  136, 137 

after  a  party  is  brought  in  on  a  contemptj  the  mode  of 

proceeding               .               .                .  139,  140 

processes,  where  to  be  made  oat              •  •               139 

CONTRIBUTION. 

towards  expenses  of  suit  by  creditors  coming  in  537 

if  plaintiff  fails  to  pursue  decree,  and  to  call  for  contribu- 
tion, the  latter  waived  .  •  •  ib. 
See  Crediior*s  Charges,  4*^. 

CONVUYANCE. 

if  Master  directed  to  settle  in  case  parties  differ,  the  party 
entitled  to  prepare  same  b  to  bring  draft  into  office  Ibr 
inspection  of  other  party  .  .  .511 

Master  will  be  ordered  to  make  certificate  of  hui  approlmtion 
of  draft  ..«•«•  523 

COPLAINTIFF. 

may  be  witness,  if  name  struck  out ;  the  course  of  proceed- 
ing for  that  purpose  •  •  •  251 
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COPIES. 

office  copy  of  bill  Berred  on  Attorncy-Qeiietil  4        142 

on  peer              .              ;              «  4         83 

not  on  member  of  House  of  Commons  ib. 

of  pleadings  not  reiid  unlets  signed  •          486 

if  not  signed)  cause  stand  OTer              .  *     ib. 
copy  of  title  and  prayer  of  bill  to  be  produced  at  heitrlBg       704 

See  Soluitor, 

CORPORATION. 

process  senred  on  any  one  member  •  ;  81 

answer  pilt  in  under  common  seali  and  not  on  oilth  180 

appearance  or  answer,  decree  against  them,  how  enforced     111 

See  Diitringas,  Aniwer. 

riosTs. 

question  of  costs,  at  what  time  decided  »  585 

when  postponed  .  •  •  ib. 

court  will  not  hear  causci  merely  for  purpose  of  disposing 

of  costs  .  •  .  •  586 

t¥heb  decree  directs  tatation,  ildd  payment  of  costs,  Mode 

of  proceeding  .  .  i  «        ib. 

appeal  or  rehearing  does  not  lie  on  the  mtm  point  of  eosts^      ib. 
exceptions  to  that  rule  .  .  ib.  587 

costs  in  the  aiscretion  of  the  court ;  rules  which  n^late 

it,  &c.        .  .  .  .     •  ft  ib. 

party  failinjf  ptima  fitcie  to  jMly  them  i  *  ib. 

he  must  get  rid  of  thut  liAbility,  ho^  ^  ib. 

a  defendant  entitled  to  costs^  although  he  appeared  volun'^ 

tarily  ....  ib. 

costs  of  issuC)  III  discretion  of  the  coUrt  •  ib. 

generally  successful  party  will  have  theM>  except  in  the  case 

of  heir  contestin|^  will  \  <  w  588 

two  issues  directed,  costs  follow  event  of  UialeHld  issue  ib. 

costs,  how  disposed  of,  where  verdiets  eOniicting  ib. 

of  an  unsuccessful  application  for  new  irieJ,  not  Of  course 

within  the  costs  of  suit  .      '         .  •  ib. 

for  not  going  to  trial,  to  be  moved  for  .  •      ib. 

costs  of  bill  dismissed,  never  paid  by  defendant  •         ib, 

nor  out  of  estate,  en  account  of  difficulty  ib. 

Infant^  tieither  plaintiff  nor  defendant,  liable  to  costs      .  589 

his  next  friend  liable  .  .  .  ib. 

not  allowed  his  costs.  If  bill  dismissed  on  ground  which 

he  might  have  known        .  .  •  ib. 

if  Master  reports  for  continuance  of  suit  on  reference  bv 

next  friend,  his  costs  allowed  •  •  id.  590 

if  infants  proceed  after  twenty-one,  liable  •  589 

See  tnj\\nt. 

Feme  covert  not  liable  to  costs  •  •  590 

but  her  next  friend        .  .  •  •»  ib. 

wliere  bill  dismissed,  unless  next  friend  appointed        «  64 

proceedings  staid  till  next  friend  charged,  &c.  •      590 

Sei  Feme  CoverU 

dA2 
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COSTS  continued. 

Trustees  and  executors,  pla'mtifis.  or  defendants  not  in  fault, 
and  properly  asking  directions,  entitled  to  costs  590, 591 

cases  where  they  may  lose  their  costs  .  ib. 

where  they  be  ordered  to  pay  them  .  .  ib. 

legatee  succeeding,  costs  out  of  the  estate,  where  suit  neces- 
sary by  ambiguity  of  will  .  .  .       ib. 
or  by  legacy  given  over               .               .               .  ib. 
but  fund  being  seuarated  from  residue,  and  question  be- 
tween different  claimants,  costs  out  of  the  fund            •       592 
between  two  residuary  legatees,  costs  of  supplemental  smt 

brought  by  assignee  of  one  of  them,  out  of  his  share  ib. 

bill  dismissed,  costs  not  out  of  the  estate  .  ib. 

creditors,  legatees,  and  next  of  kin,  under  a  decree         536, 537 
Mortgagee,  plaintiff  in  suit  to  foreclose,  defendant  in  one  to 
redeem,  entitled  to  costs  •  ;  593 

bis  assignees  also  •  »  .  ib. 

unless  he  sets  up  an  unjust  defence  •  ib. 

cases  where  he  will  t^^  costs,  viz.  •  ib. 

refusal  of  tender  before  bill  s  .  •       592 

mortgagee  being  a  solicitor,  his  demand  reduced  to  more 

than  one  sixth  .  .  .  593 

resisting  redemption,  on  ground  of  decree  coUusi^ely  ob* 
tsdned  by  him    .  .  :  ;  ib. 

To  perpetuate  testimotty,  bill;  defendant  to  have  his  costs,  un- 
less he  examines  in  chief  .  , .  •        ib. 
immediately  after  execution  of  commbsion,  upon  allega- 
tion of  not  having  examined                 .               .  ib. 
HeiTy  in  suit  to  establish,  entitled  to  his  costs,  although  will 
established               ....              594 
unless  he  alleges  disability  in  testator,  and  fails          .  ib. 
still  no  costs  against  him                       .               .                     ib. 
if  plaintiff  subject  to  same  rules  as  in  other  suits  ib. 
Discovert/,  bill  for ;  defendant  entitled  to  his  costs               •          ib. 
after  answer  and  time  for  excepting  expired               ;  ib. 
if  for  commission  also                   .                    .                         ib. 
the  costs  of  each,  after  return  of  commission       .               ib.  595 
«       but  not  to  costs  of   commission,  if  he  has  examined  in 

chief  .  ...  ib. 

costs  not  waived  by  accepting  costs  of  amendment  ib. 

nor  by  neglecting  to  serve  order  for  costs,  till  him- 
self served  with  order  to  amend  .  ib. 
defendant  entitled  also  to  the  costs  of  resisting  motions             ib. 
Partilion,  suit  for,  costs  of  executing  commission  borne  by 
parties  in  proportion  to  their  interests                   .  ib. 
but  defendant  disputing  plaintiff's  title  to  pay  the  costs  of 
proof               ...                   .                   596 
To  sctlie  boundaries,  suit,  costs  to  be  borne  equally          .             ib. 
JJower,  apportionmeut  of,  by  commission,  costs  not  given,           ib. 
unless  party  vexatious,  in  litigating  previous  questions            ib. 
Interpleading  suits ;  plaintiff  entitled  to  his  costs  out  of  fund 
in  court               .               •               .                 .                   ib. 
on  the  hearing  of  cause               •              •              ;              ib« 
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COSTS  continued. 

the  successful  defendant  will  have  them  over  against  him  who 

fails  ....  596,597 

the  iatter  will  sometimes  be  ordered  to  pay  the  other  his  own 
costs  .  .  *.  •  ib; 

Relator  answerable  for  costs  .  .  .66 

Attorney-General  always  receives  costs,  where  defendant^  in 
respect  of  charity  legacy,  or  of  immediate  rights  of  the 
Crown  in  intestacy  .  .  .  596 

In  informations  under  59  Geo.  III.  c.  91,  without  relator,  de- 
fendant ordered  to  pay  Attorney-General  his  costs  ib. 
Motions,  costs  of,  according  to  discretion  of  court      .  ^             598 
not  given  unless  mentioned  in  notice  of  motion         202 
party  not  interested,  served  with  notice,  entitled  to  costs    ib. 
The  general  rule  as  to  whether  the  costs  of  motion  should  be 
the  costs  in  the  cause  to  a  party  to  whom  costs  of  suit  are 
given               .....       598 
where  it  is  not  the  intention  that  the  rules  should  not  apply, 

special  directions  will  be  given  .  .  ib. 

they  are  seldom  given  in  motions  relating  to  injunctions,  but 

left  to  abide  the  event  .  .  .  ib; 

but  even  in  those  cases,  costs  sometimes  ordered  to  be  paid 

by  unsuccessful  party  •  .  •  599 

Motions  abandoned,  costs  of  .  •  •  208 

Apportionment  of  costs  between  different  parties  •  599 

and  upon  particular  funds  or  estate  ib. 

but  not  after  a  general  decree  for  costs  ^  ib. 

where  costs  are  decreed  to  pluntiff  generally,  agunst  de- 
fendants generally  he  may  recover  the  whole  against  any 
one,  and  court  will  order  rest  to  contribute  .  ib. 

so  under  a  joint  order  for  costs,  the  party  entitled  may  pro- 
ceed against  both  or  either  .  .  600 
Paupers,  costs  of. 

exempted  from  payment  of  what  costs  .        602 

pauper,  if  guilty  of  scandal  in  bill  or  answer,  to  pay  costs 
of  expunging  .  .  .*  •         603 

cannot  dismiss  without  costs  .  •        ib. 

where  pauper  succeeds,  cases  where  court  directed  his  costs 

to  be  taxed  as  dives  costs  .  .  604 

other  cases,  where  not  allowed  to  receive  more  than  costs 

out  of  purse  .  .  .  •  ib; 

no  general  rule  on  the  subject,  power  discretionary  ib. 

See  Paupers, 

.^en(//?ien<  of  bill  of  costs  of  ;  •  .281 

where  without  costs  .  .  280,  283 

where  with  extra  costs  .  .  282 

Exceptions  to  answer  allowed,  costs  of  •  268,  274,  606 

disallowed  .  .  274,606 

Exceptions  to  report  overruled,  costs  of  .  606,  607,  610 

allowed  .  •  »  ib. 

Plea  and  Demurrer,  allowed  costs  of  :  •  607 

overruled  ,  i  •         ib. 
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,  whicli,  on  aUowttuce  of  demurrer,  eosU  of  mit  tn 

607,608 
a.hnunm,  cotiioi               .               .               .609 
■jun^lappcah.  coals  of                     .                 .          fiU9,  CIO 
applications   to    stay  proceedings    pending  eaute, 

L'ieiu,  coals  of                   ...                   669 
ril  on  bill muiansiecr.c^muo!              .                    i                 GIO 

^«<((.vi*,     .               .                .               .               .611 
ewes               ...               .                 ib. 

;  but  liij  cofitfl  ordered  to  1)e  taxed,  roean  uxed  cosU 
een  party  and  party           .               .               .       ib.  612 

tween  two  reaiduary   Legatees,  coits  of  one  raacli 
icr  lliao  llie  otlier,  taxed  as  betiveen  party  and  purty       ib. 
urji  coaU  now  disused                                                    GI3 
tc  proeeedini^s  by  dillarent  deCciuianU  employing  the 

proceedicigs  wereoeL-cssary          ,               .               .    ill, 
parly  nMii  pra/ji,  where  costs  are  giren  by  order  or 
;e            .               .                .               .               .           ib. 
:1c  ofproueedici^  for  taxation  and  paynieiit  of  tliem  ib. — £1 5 
party  entitled  to  co(U  ivitkout  order                         .      il>. 
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COSTS  continued, 

plaintiff  abroad  at  liberty  under  decree,  to  bring  action,  the 

aecurity  according^  to  course  of  court  of  law  .    618 

Trustee  entitled  to  be  indemnified  by  his  cettui  que  trust  pro- 
ceeding in  his  name  i  .  .  .lb. 
The  ca^es  where  the  Court  will  restrain  proceedings  between 

same  parties  for  the  same  matter  in  second  suit,  till  costs 

of  former  paid  .  .  •  619 

but  not  where  the  second  is  not  for  the  same  object  ib, 

the  costs  of  two  previous  motions  not  being  paid;  an  order 

obtained  on  third  application  dbcharged  .  .  620 

Revivor  for  costs, 
party  perxonally  ordered  to  pay  costs  dying  before  taxadon, 

right  of  costs  dies  with  him,  and  no  revivor  •  H). 

the  cases  where  suit  may  be  revived  for  costs         .  .  ib. 

in  cross  suit,  death  before  taxation  does  not  prevent  satis- 
faction .....  621 
costs  in  equity  lost,  as  well  by  death  of  party  to  receive^  as  to 

pay,  before  taxation    .  .  .  .  ib 

on  death  after  taxation,  costs  may  be  recovered  by  iubpana 

scire  facids        .  .  •  •  .        ib. 

marriage  of  female  pluntiff  entitled  to  costs  before  taxation 

does  not  extinguish  them       ...  ib. 

party  to  pay  costs  in  custody,  party  to  receive  them  dying, 

the  former  discharged,  unless  suit  revived  quickly  .  622 

the  process  for  the  contempt  dies  with  the  person         >  ib. 

Between  solicitor  and  client  ....   ib. 

the  mode  of  proceeding  for  taxation  and  payment  of  costs 

under  statute  .  .  ib.— 626 

jurisdiction  under  2  Geo.  II.,  c.  23,  to  direct  taxation,  confined 

to  cases  where  bill  delivered  .  .  627 

at  law,  two  distinct  applications,  one  for  delivery,  the  other 

for  taxation         •  .  .  •    ib. 

in  equity,  the  practice  to  direct  delivery  and  taxation  by  one 

onler,  on  usual  undertaking  to  bring  money  into  court    .    ib. 
bringing  money  into  court  •  .  .  630 

action  for  costs        ....  622, 630 

Delivery  of  bills  of  .  .  :  .  630, 631 

not  necessary  in  action  by  one  solicitor  agdnst  another     .      ib. 
nor  by  agent  of  country  solicitor  against  his  principal  ib. 

nor  by  personal  representative  of  solicitor  ^  .  ib. 

necessary,  though  an  agreement,  that  solicitor  shall  charge 

nothing  beyond  monev  actually  laid  out  .  •    632 

or  that  solicitor  should  be  paid  for  time  at  certain  rate  263 

in  what  cases  it  may  be  taxed        .  .  .  628,  630 

the  mode  of  procuring  taxation  .  .  632, 633,  636 

of  taxing  .         *     .        635, 637>  638 

Cestui  que  trust  in  name  of  trustee,  entitied  to  taxation       •      640 
Costs  of  taxation  ....        639,  640 

sums  deducted  in  respect  of  business  done  for  a  third  person, 

not  computed  as  deductions  .  i  .   ib. 

after  order  for  taxation,  proceedings  for  costs  restrained   *    636 
Lien  for  balance  upon  deeds,  papers,  &c.        .  •       643 
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ntmutd. 

pon  costs  laxcii            ....     645 
a  sum  or  estate  ikcreed  to  client                .             G46 

f  hinnlif's  cstale,  the  costs  of  eominisaion           ,                  ib. 
e  fuiul,  lien  confiaed  to  Uie  pu'tiuiUu'  suit                  ib.  647 
pera.fienerallien                   .                                  .      643.647 
ai  tusM  lien  may  be  lest  or  restrained            .        647,  648 
locie  of    proteediug,  if    balance  reported  due  .from 
iciior             .                               .               .               .     &1S 
ler  Golicitor  may  bring  bill  for  coati      .               .            641 
BL-lerkincourt  may  doit  against  Dolicitor        .  ib.  612 

L. 

ture  of,  necesaary  to  a  bill             ,               .               .63 
■r                 .....         178 

■ogatories            .                .               .               .               416 

ilioDS               .                .               .               .                .260 

rrer         .                 .                  .                 .                 .         .   157 

163 

on  of  appeal  and  rebearing            -.               .               .   655 

ei'esbaryiocertitieBCe  in  pauper's  suit,  if  defendant    .    601 

nor  la  examination  in  the  iMasler'a  office         .           519 

nor  to  interrogatories  settled  by  niastcr               .    518 

twc^ounseUppeai^Uh^ieanug^ 
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CREDITORS  continued. 

before  admitted  under  decree,  to  contribute  •  I    537 

where  plaintiff  waives  a  contribution  .  •  ib. 

sums  below  ten  pounds,  payable  to  numbers  of  persons, 
ordered  to  be  paid  to  solicitors          •  .  •    ib. 

CROSS  BILL. 

plaintiff  in  it,  beinfir  in  contempt  for  not  answering  original 
bill,  cannot  compel  defendant  in  Across  suit  to  answer,  till 
he  answers  origmal  bill  .  .  •      1 70 

This  priority  may  be  lost  by  amendmei^t  of  original  bill  ib. 

or  by  original  suit  abating  .  •  :        171 

but  the  priority  obtains,  although  original  bill  is  a  country, 

and  cross,  a  town  cause  .  •  •  1 70 

order  to  stay  proceedings  on  original  bill        .  .171 

In  cross  suits,  where  one  cause  is  adjourned  or  advanced    i  494 

See  Coslif  Publication, 

CROSS  EXAMINATION. 

objection  to  competency  not  waived  by  it  •  432 

witness  to  be  kept  for  cross  examination  •  •    428 

a  cross  examination  as  to  execution  of  deed     •  •        432 

See  Examination  of  Witntues. 

COUNTY  PALATINE.    See  Attachment. 

DE  BENE  ESSE. 

examination  of  witnesses  de  bene  eue  i  .         449 

See  Depositiontf  Examination  of  WUnes$es. 

DEBT.    Sec  Crediton. 
DECLARATION.    »ee  Injunction. 

DECREE. 

what         ....  I  •  497 

interlocutory  .  .  .  .  ib.  509 

conditional        ....         489,501,503 
minutes  of  decrees,  taken  down  by  whom  .  .  497 

rectified,  by  summary  application  .  .  ib. 

in  what  cases  the  decree  rectified,  after  passed  and  en- 
tered .....  650,651 
dra>vn  up  from  minutes,  and  delivered  out  .  •  497 
steps  taken  by  register,  for  passing  .  •  498 
how  passed  and  entered  ....  499 
the  course,  where  party  in  possession  of  decree  neglects  to 

return  it  .  .  .  .  ib.  500 

evidence  in  cause  read,  or  agreed  to  be  considered  as  read, 

entered  in  decree  as  read  ....    499 

but  in  a  decree  by  default,  where  it  does  not  appear  by  the 

register's  minutes  that  any  evidence  was  read,  no  order 

that  evidence  should  be  entered  as  read      -  .  ib. 

Decrees  and  orders,  when  to  be  entered  i  «    ib. 

an  order  to  enter  them  nunc  pro  tunc  •  «       ib. 
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'.  colli  iimrd. 
the  loas  of  decrees  may  be  supplied,  and  tUcy  enterwl 

HC  pro  lane                  ....               500 
■  i«funl,               ....                  601 
a  i^Bv  to  ahow  cause                .               .               .             ib. 
When  not                             .               .               602,603 
See  Infant,. 
feme  covertt.     See  Feme  Coverlt. 

ecreea,  what  parlUi  may  have  ihe  benelil,  although  not 

ptanng  al  hearing     .               .               .               ,        ,^(M 
ofArr  person,  although  not  party        .               .      505  h06 
e  the  blaster  way  commit  to  another  the  prosecution  of 

ivLere  accounts  taken  under  one  auit,  may  be  used  in 
ather                .                .               ■               .                    ih. 
where    one   defendant     may  prosecute  suit   against 

,  enrolment  of           ....        664 
,  execution  of. 

of  exeeuiion,  what       .               .               .             680,681 

how  served                ,                               .      ib. 

e  neraonal  service  may  be  dispensed  with          .               682 

7    .       .-     .            ■           .     .■ ; ■       __    683 
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DECREE  continued. 

ia  banknipivy,  uHermedigte  order  not  atcessary  ^         696 

death  of  debtor  in  custody  does  oot  extinguish  debt  .     ib. 

the  course,  where  defendant  U  decreed  io  deliver  up  poiiefr 

sion  of  land        .  .  .  •  •    697 

the  injunction  affects  tenant  •  «  $  698 

MDIiyiUS  POTESTATUM. 

in  what  cases  issues  .  .  •  .172 

craving  dedimus,  the  effect  of       ^  •  •  324 

DpEDS  AND  WRITINGS. 

affidavit  of,  when  annexed  to  bill  .  .  70 

admitted  by  answer  to  be  in  defendant's  custody,  prdered  ^p 
be  produced  for  pluntiff's  inspection  .  293 

but  order  will  not  be  made  when  the  wwer  does  not  de- 
scribe douci^qoent  .  .  .  294 
merely  admitting  execution  of  it  not  sulGcient  ib. 

affidavit  not  read  to  shew  that  defendant  has  deeds  in  his  pos- 
session ...  .  ib. 

it  19  uAi  neceisary  t^t  defeiulant  should  9|et  out  deed  i^ 
schjcdule  ....  293 

what  ioBtrumeats  so  Qr4erc^  •  ib.  296 

19  custody  of  a  solicitor  when  prdered  .        ib. 

if  the  document  relatea  to  other  matters ;  what  Is  the  course  294 

if  abroad,  the  defendant  will  h«  ordered  to  produeie  Ihpm 
wid^  what  tune  •  •  •  ib. 

documents  referred  to  by  deppsttions,  or  ^iiientioaed  in  bill, 
to  be  in  his  plainti£Ps  jppssession  .  .  295 

or  par^ership  accounts  m  a  bill  fior  acconfut  .  ib. 

will  not  be  ordered,  on  tnolitm  ofdejendant,  to  be  produced      ib. 

In  what  cases  the  court  will  ^estram  p^ij^iff  from  enforcing 
ai^swer,  i^itii  he  has  produced  doycuments  )^,  296 

the  production  of  deeds  in  court  does  not  dispense  mth  ne- 
cessity of  proof  .  .  •  U).  297 

the  proauction  of  original  will,  how  obtained  .  ib. 

of  deeds  at  the  trial  .  •  ib. 

iiotwithstanding  abatement^  order  made  for  delivery  of  deeds  298 

DEFAULT. 

of  appearance  at  hearing  .  •  489 

solicitor  undertaking  to  appear,  effect  of  •  484 

DEFENCE. 

by  whom  a  suit  may  be  defended  •  .141 

where  the  interest  of  the  crown,  or  of  those  under  its  pro- 
tection ....  ib. 
by  the  Attorney-General               •              .              ib. 
by  the  Solicitor-General               .               .              ib. 
See  Attorney- fjeneral, 
where  queen's  interest  concerned,  by  her  Attorney  at  So- 
licitor-General              .               .              •              .         ib. 
bodies  politic  and  corporate,  persons  being  of  (uU  age,  a^ 
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inied  women,  nor  idiots,  nor  lunatics,  (ierenil  by  ibem- 
m                               .               .               .               .143 
ied  women  generally  defend  by  husband             .                ib. 

H  defend  by  guardian                .               .               .145 

See  hfaau. 
i  and  lunalici  defend  by  guardian                .               .      146 

.See  Lunalit. 
persons  disabled  by  infirmity                 .                 .                 ih. 
dunii  may  appear  gratia                .                 .                   ]48 
bill  filed,  may  obtain  cost*                 .                 .                    7S 
ted  on  meane  process               .               ,               ,            S9 
iiacbarged                          .               .                   .              ib. 

:cree  against  defendant  examined               .               .        ib. 

aER. 

154 

idant  may  put  in  different  modes  of  defence  to  same 
1               -               -                ■               .               .            ih. 

or  eeparale  demurrers  to  seuarale  parts                         ib. 

but  cannot  demur  and  plead,  or  demur  and  answer, 

to  tame  part                    .                   .                    .                  ib. 

INDEX.  733 

DEMURRER  continued, 

copy  of  order,  served  on  whom,  and  where  •  .  158 

demurrer  in  Vice  Chancellor's  paper  cannot  be  admitted, 

but  application  to  Chancellor  .  .  ib. 

but  in  an  injunction  bill,  the  court  speeds  the  hearing  of  de- 
murrer ....  167 
costs  on  demurrer.    See  CosU, 

demurrer  to  whole  bill  allowed,  bill  out  of  court  .      159 

what  done  to  avoid  this  .  •  ib. 

even  after  bill  dismissed,  may  be  restored       •  •         ib. 

where  a  demurrer  amended  .  •  ib. 

or  one  less  extended,  allowed  to  be  put  in,  after 
demurrer  to  whole  bill  overruled  .      ^      ib. 

demurrer  ore /entif,  where  allowed  .  .       ib.  160 

struck  out  of  paper  for  want  of  appearance  re- 
stored on  motion  .  .  ib. 
the  pendency  of  demurrer  prevents  an  mjunction                   340 

Switntti  on  examination, 

e  course  to  be  pursued  in  examination                •  422 

to  be  argued  in  court,  and  set  down               •               .  ib. 

the  facts,  if  not  appearing  on  face  of  interrogatories,  how  to 

be  verified                   •               .               .               .  ib. 

the  witness  may  demur  for  matters  dehon  the  interrogatory  423 

costs  by  witness,  if  overruled                  .                 .  ib. 

a  new  commission  if  necessary                i              .  ib. 

a  witness  cannot  demur  for  irrelevancy                   •      ^  ib. 

attorney,  demurring  on  ground  of  violation  of  professional 

confidence,  to  name  the  party               .                .  ib. 

on  motion  to  suppress  depositions  on  that  ground,  a  re- 
ference to  Master                  ,              ,              •  ib. 

DEPOSIT. 

in  opening  biddings,  deposit  invariably  required  546 

what                  .                   .                   .                   •  ib. 

as  a  security  for  payment  of  costs,  &c.  to  purchaser  547 

deposit  considered  as  part  of  purchase  money                .  ib. 

therefore,  if  invested  m  the  funds,  the  estate  will  have  the 

benefit  of  .rise                  .                  .                  .  ib. 

and  the  purchaser  not  prejudiced  by  the  fall               •  ib. 

and  not  entitled  to  dividends  in  the  interim               .  ib. 
returned'  to  depositor,  if  outbid,  and  not  made  security  for 

subsequent  bidder                  .                   .  .         ib. 

DEPOSITIONS. 

of  witnesses,  how  taken  .  .  •     416,426 

may  be  referred  for  scandal  .  .        432 

for  scandal  and  impertinence  .  •      433 

query,  whether  they  can  be  referred  for  impertinence  alone, 

before  hearing  .  .  .  432, 433 

the  cases  where  depositions  mil  be  suppressed        432 — 434, 530 
where  it  will  be  made,  without  prejuaice  to  the  witness  be- 
ing examined  again  •  •  435—437 
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'IONS  O'lilhiiicd. 

,ocie  of  suppressing  them               .               .            432, 43C 
;  error  in  deposition,  allowed  (o  be  corrected                 ib. 
esaion  does  iiot  prevent  depositions  to  be  opened,  if 
■cssarv               ....                436 
iiiioiis  inny  be  read  at  Ian-,  tbougb  interrogatory  was 
iiiig            .               .             _ .               .        _       .       438 

^ri  country,  alloived  to  be  rea<l,  where  the  foreigQ  Uo- 
iiuient  pri'veiitcil  tlieir  examiaatiun  in  chief                     409 
sitions,  with  wlioin  to  be  kept            .                 .                 4GI 
,  in  India,  ordered  to  be  stamped,  &c.                 .                  46i» 
Lnesacs  tictoiiie  iiilerested,  ndmiaaible               ,                4/2 
1  in  one  cause,  ordered  to  be  read  in  another                     495 
reiul  without  order                .               ,                .            ib. 
□rmer  cause,  betiveen  same  partiea,  to  he  received  by 
Lsler,  if  he  thinks  tliem  evideoce,  without  order                631 
•US,  taken  a/Jcr  rlceree,  where  to  be  kept 

if  liiken  before  commissi  one  rt               .            .         532 
if  by  lUe  Master                               .               ,           ib. 

RGB.     Sec  Churge  and  Diic/iarge. 

;mer. 
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tJlSMISSION  continved.  ^^\ 

by  whom  the  costs  to  be  paid  .^  •  250 

where  application  is  not  made  till  hearinfir  .  251 

if  bill  not  dismbsed  till  hearinj^,  co-plaintiff,  althoufi^h  bill 

filed  without  his  knowledge,  liable  to  costs,  but  to  be  iu- 

aemnified         .  .  .  .  .      252 

ttfier  decree  plaintiff  cannot  dismiss  bill,  except  it  directs 

merely  inquiries  or  only  an  issue  •  .  253 

Dismission  of  hill  for  toant  of  prosecution. 

a  bill  may  be  dismissed  by  defendant  after  answer  374 

within  what  time  .  .  .  ib. 

upon  motion,  imlcss  what  steps  are  taken  by  plaintiff,  or 

unless  plaintiff  is  unable  to  proceea,  by  reason  of  other 

defendant  not  having  answered  .  .  ib. 

motion  paper  signed  by  counsel  uqdertaking  to  speed  383 

bill  not  dismissed  by  order  at  the  Rolls  on  i>etition  375 

the^order  of  dismission  will  direct  that  costs  of  other  mo- 
tions should  be  paid  .  .  .  ib. 
sufficient,  if  certificate  of  six  clerk  be  produced  before  order 

drawn  up  ...  .  ib. 

ought  not  to  state  subsequent  proceedings  ib. 

after  order  to  dismiss,  irregular  to  file  replication,  thoitgh 

order  not  drawn  up  ...  ib. 

the  order  may  be  obtained,  notwithstanding  the  pendency  of 

injunction  ....  37(> 

or  a  reference  of  answer  for  impertinence  .  377 

and  by  bankrupt  defendant  .  .  ib. 

and,  till  late  orders,  by  one  defendant,  though  others  stood 

out  .....  ib. 

but  not  after  a  general  demurrer  or  plea  •  ib. 

nor  pending  a  reference  on  the  title  .  ib. 

nor  after  injunction,  where  the  plaintiff  undertakes  to  give 

judgment,  and  no  writ  of  error  .  ib. 

But  no  order  for  dismissing  a  bill  of  discovery  .  378 

only,  that  pluntiff  should  pay  the  costs  •  ib. 

bill  to  perpetuate  may  be  dismissed  .  .  ib. 

sole  plaintiff  becoming  a  bankrupt,  motion  not  to  dismiss; 

but  that  assignees  may  be  parties,  or  the  bill  dismissed         ib. 
but  not  dismissed  with  costs  .  .  ib. 

if  two  plaintiffs,  and  one  becomes  bankrupt  after  replication, 

bill  may  be  dismissed    .  .  .  .     ^      ib. 

if  one  of  several  plaintiffs  die  before  answer,  motion  is, 

that  survivor  should  revive,  or  bill  dismissed    ^  •  il). 

the  order  to  dismiss  prevented,  by  filing  replication  3/9 

on  same  day  with  motion  .  •  ib. 

but  defendant  entitled  to  costs  of  motion  .  382 

or  by  an  order  to  amend  .  .  .  379 

obtained  at  the  Rolls,  after  notice,  but  before  order  ib, 
if  order  to  dismiss  is  not  served  till  eight  months,  an  order 

to  amend  in  the  interim  not  discharged    ^  ,  381 

order  to  refer  answer  for  impertinence,  obtained  same  day  for 

which  notice  to  dismiss  given,  re&^ular       .  .  380 

if  plaintiff  does  not  amend  within  three  weeks  from  date  of 
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order  to  amend,  cause  stands  in  same  situation  as  if  no 
order  made  ....  ^l 

every  such  order  shall  contain  such  undertaking  ib. 

actual  amendment  of  bill  not  of  itself  sufficient  to  retain 
bill,  unless  subpcma  served  .  .  .       ib. 

but  the  order  to  amend  being  served,  the  defendant  could 
not  move  to  dismiss,  without  moving  that  amendment 
should  be  made,  &c.  .  ..  .  ib. 

expunging  a  defendant,  immaterial  to  the  defendant,  is  suffi- 
cient amendment  .  •  380 

shewing;  cause  against  an  injunction  does  not  prevent  dis- 
mission ....  381 

an  order  to  dismiss,  obtained  irregularly  by  false  represen- 
tations of  plaintiff's  clerk,  not  discharged,  unless  pluntiff 
consents  to  pay  costs  .  .  382 

after  replicaUon,  the  plaintiff  undertaking  to  speed  on  mo- 
tion to  dismiss,  if  he  neglects  to  proceed  for  a  term  after 
it,  the  defendant  may  obtdn  peremptory  order  384 

upon  notice,  and  production  of  former  order,  and  six  clerk's 
certificate  ....  ib. 

after  this  order,  plaintiff  may  have  an  order  for  commission 
to  examine  witnesses  .  .  .  ib. 

the  undertaking  to  set  down  cause,  includes  service  of  mfr- 
pana,  &c.  ....  ib. 

if  condition  of  peremptory  order  not  complied  with,  cause 
dismissed  without  further  order  .  s  ib. 

after  replication  filed,  without  any  motion  to  dismiss,  the 
steps  which  plaintiff  must  take  •  .  .  38G 

and  m  default  of  which  bill  may  be  dismissed 
without  notice  .  .  ib.  387 

if  plaintiff  permitted  to  withdraw  replication,  and  to  set 
down  cause  on  bill  and  answer,  on  non-appearance  of  plun- 
tiff  at  hearing,  dismissed,  though  no  subpoena  served  383 

by  old  practice,  bill  could  not  be' dismissed  after  publication  385 
nor  even  after  rejoinder  .  •  ib. 

but  if  plaintiff  does  not  proceed,  after  order,  to  amend  at 
the  hearing,  order  to  dismiss  may  be  obtained  386 

if  plaintiff  does  not  appear  at  hearing,  bill  cannot  be  dis- 
missed without  affidavit  of  service  of  tubpeata  484 
although  solicitor  undertaking  to  appear  ib. 
but  ordered  to  pay  costs  of  default              •  ib. 

causes  dismissed  at  hearmg  not  to  be  retained,  except  upon 
new  matter  •  .  .  •  496 

in  case  of  dismission  at  hearing,  or  dismission  not  at  hear- 
ing, dismission  pleaded,  and  what  done  thereupon    •  ib. 

DISPAUPERING.    See  Pauper  Costs. 

DISTRESS. 

common  injunction  does  not  prevent  distress  for  rent  331 

See  Aeceiver. 
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DISTRINGAS.  ^^ 

on  metne  process  a^inst  corporation  i^gregate  •           111 

when  issues,  and  to  whom  and  how  directed  •              ib. 

the  proceedinfirs  if  not  obeyed               .  •             ib.  1 12 

the  time  between  the  teste  and  return  •                  111 

the  levy               .               .               .  ,               .112 

in  execution  (^decree               .                «  »                    687 

the  same  as  in  mesne  process               .  •               •      ib. 

except  that  one  distringas  sufficient  •           ib. 

and  on  return  of  40«.  levy,  a  sequestration  nisi  .         688 

the  indorsement  on  writ  expresses  the  nature  of  it  ib. 

See  Corporation,  Sequestration. 
Dives  Costs» 

See  Paupers*  Costs. 


Dower, 
Duces  Tecum, 


See  Costs. 
See  Subpana, 


DUPLICATE. 

of  commission  to  examine  when  necessary  •       402, 413 

See  Commission  to  Examine, 

ECCLESIASTICAL  COURT. 

register  ordered  to  deliver  out  original  will  at  hearing  419 

security  for  the  re-delivery                .                  .  297 

common  injunction  does  not  stay  proceedings  therein  33 1 

See  Recewer, 

ELECTION. 

if  plaintiff  proceeds' in  equity  and  law,  or  in  foreign  court,  at 

the  same  time,  and  for  same  thiug,  put  to  his  election  387»  388 
by  defendant,  after  answer,  upon  motion,  without  notice  ib. 

the  order  for  election  •  .  .  ib. 

if  plaintiff  elects  to  sue  here,  an  injunction  of  course  ib. 

if  plaintiff  refers  it  to  the  Master  to  see  if  the  suits  are  for 

same  matter,  the  court  will  stay  proceedings  at  law  in 

mean  time,  as  matter  of  course  .  .  ib.  389 

such  injunction  may  be  obtained  on  order  to  elect,  where 

clear  that  both  proceedings  are  for  same  matter  388, 389 

query,  whether  plaintiff  is  at  liberty  to  proceed  after  order  to 

elect  •  •  .  .  .        ib. 

under  particular  circumstances  the  court  will  give  liberty  to 

proceed  .  .  .  •  ib. 

where  the  defendant  is  considered  as  having  waived  order  to 

elect  .  .  .  .  .  ib. 

plea  not  considered  as  an  answer  entitling  defendant  to  move 

for  an  order  to  elect  ...  ib. 

nor  an  answer  excepted  to  .  ib.  390 

but  if  no  exceptions  after  the  eight  days,  it  is  otherwise ; 

special  application  to  suspend  election  •  *    ib. 

the  pendency  of  two  suits  in  this  court  for  the  same  matter 

is  the  subject  of  plea>  not  motion  .  •  ib. 

3b 
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EXAMINATION  OF  WITNESSES  continued.  ^\ 

aUo  a  commiasioner  who  refuses  to  qualify  •  417 

the  steps  taken  pre^ous  to  witness's  examination  ib. 

his  cross-examination  ought  to  uJie  place  without  his  flying 
.    abroad  ....  ib. 

mode  of  compelling  attendance  under  commission,  and  in 
.    examiner's  office  •  .  •  418 

when  witness  is  served  with  a  subptfna,  his  expenses  to  be 
,    tendered  •  •  ^  ..  ib. 

what  .  .  •  ib. 

the  production  of  deeds,  &c.  enforced,  how  .  ib.  419 

attorney,  a  witness  to  a  deed,  to  be  served  with  tuhpmmt 
duces  tecum  ,  ib. 

if  win  of  real  estate  is  to  be  proved,  what  is  the  course  420 

where  defendant  refuses  to  produce  instruments  admitted  to 

be  in  his.  custody  hy  answer,  the  course  .  ib. 

the  steps  to  be  taken  where  witnesses  refuse  to  attend  ib. 

to  be  sworn  ib. 

to  be  examined  ib. 

to  sign  examination         ib. 

the  commissioners  not  bound  to  examine  a  witness  on  all 

tbejnterrogatories  .  .  .  421 

nor  to  divest  thrmselves  of  all  discretion,  as  to  evi# 

dence  .  .  «  •         ib. 

the  course,  where  witness  demurs  to  question  422 

See  Demurrer, 
a  commissioner,  not  having  acted,  may  be  witness  ^     423 

his  having  been  examined,  does  not  prevent  him 
afterwards  acting  .  .  424 

clerk  lo  be  examined  before  sworn  as  such  .  ib. 

after  examination  of  witnesses,  their  depositions  and  com* 

mission,  how  to  be  returned  .  .  ib. 

where  commission  and  depositions  were  lost  on  their  pas* 

sage,  the  course  .  •  425,426 

the  delivery  of  commission,  to  whom  .  •      ib. 

the.indorseinent  on  written  documents  •  ib. 

witnesses  are  examined  before  txaminert  «  ib. 

if  living  within  twenty  miles  of  London  •  ib. 

filing  interrogatories,  what  .  .  .lb. 

before  witnesses  to  be  there  examined,  the  name  of  his  clerk 

in  court  to  be  left  with  the  examiner's  clerk  .  427 

but  not  now  to  be  produced  at  seat  of  clerk  in  court  for 

other  side  ....  ib. 

the  examiner  who  takes  his  examination  in  chief,  at  liberty  to 

take  hb  cross  witnesses  to  be  sworn  before  Master    .     ib.  428 
when  examined,  to  be  kept  by  the  party  producini^  him  in 
London  48  Jiours  after  production  :   if  leaving  it  before 
that  time,  to  be  brought  back  .  .  ib. 

during  that  time,  if  interrogatories  left,  to  be  kept  in  London 

tilUcross  exumiuation  finished  .  •  .    ib. 

if  no  interrogatories  lilcd,  and  witnesses  depart,  the  party  to 
,  cross-exajiiinc  to  get  him  as  be  can  •  .        ib. 

do  2 
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,T10N  OF  WITNESSES  conrtNUfrf. 

iiaal  of  a  \vitne.'is  to  be  crosa-examincd,  no  reason  for 
ireesiiig  his  deposition                 .                 .                 .       703 
lile  10  introduce  a  genetBl  interrojjatory  applicable  to 
I  witiicis  on  the  otlier  side,  whether  inleresleii  in  the 
il  of  tlie  suit           .                .     _          .               .432 
iKamiiialion  allowed  tts  to  executioD  of  deed                  .  ib. 
m  otijectiou  not  u-aivetl  if  objection  not  known  at  the 

xamiiiatiou  finisbed,  cross imerrogatories  aUo\red  :  but 
r  coiDuiiasion  closed,  a  new  one  necessary            .           444 
plaintiff  examined  witnetees  abroad,  the  defendant 
being  preeeiil,  a  new  cowioisaioQ  granted  to  cross- 
mine                           .                               .435,436 
s  to  be  examined  only  on  such  iolenogatories  as  were 
ibiled  before  sworn        .               ,               .               .429 
ivilneis  is  confined  in  prison,  or  otherwise  incapable  of 
nding  the  examinere,  ibe  courne               .                  .         ib. 
iirl  hoi  made  an  order  on  examiners  to  attend               4'27 
witnesses  may  be  examined  under  cominissiou ;  some 
ire  examiner                    .                 .                 .                 .430 
on  such  interrogatories  as  apply      .                .            ib. 
me  tvitncss  ntay  be   examined  on  difercnt  interroga- 
es  before  each                ...                   ib. 
iiic  of  proceeding  on  such  examination  before  depo- 
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in  the  examiner's  office,  without  order  •  443 

unless  after  publication  .  ib. 

before  commissioners!  and  after  commission  closed,  an  order 

necessary  .  .  .  .  ib. 

but  until  commissioners  have  closed,  they  may  be  supplied 
from  time  to  time  with  interroj;;atorie8  for  examination 
and  cross-examination       ....    444 
but  after  commission  closed,  witnesses  cannot  be  examined 

without  a  new  commission        .  .  .  ib. 

the  examination  of  witnesses  under  a  new  commission  where 

none  were  examined  under  first,  will  be  allowed  •  445 

although  a  point  commission  had  previously  issued  ib.  446 

before  publication  ....  445 

and  after,  on  usual  affidavit  •  .  .   ib. 

and  even  though  it  passed  by  consent  of  defendant       447 

but  party  obtaining  renewed  commission  pays  costs  •     ib. 

unless  other  side  examines  witnesses  •  ib. 

the  re-examination  of  same  witnesses  allowed,  in  what  cases, 

and  where       ....  444, 445 

Examination  viva  voce  at  the  hearing, 
in  what  cases  allowed  .  .  .  447 

where  matters  may  be  proved  without  cross-examination    .     ib* 
upon  bill  and  answer  ....  448 

wills  .  .  .  .  •  447 

account-books  of  collector,  of  a  former  rector  .  ib. 

witnesses'  hand-writing,  who  are  dead,  cannot  be  so  proved    448 
but  the  court  has  a  ri^pt  to  do  it,  where  it  sees  fit  •    ib. 

or  will  examine  on  suggestion         .  .  ib. 

and  has  permitted  sucn  examination  by  consent, 
where  sudi  examination  strictly  not  regular  ib. 

or  even  where  a  cross-examination  might  occur  ib. 

to  authorise  this  mode  of  proof,  an  order  must  first  be  ontained  ib. 
which  is  of  course  .  .  .  ib. 

a  copy  served  on  adverse  clerk  in  court,  when  .  449 

original  order  exhibit,  and  witness  produced,  sworn,  and  ex- 
amined ....  ib. 
subpcrna  personally  served               .               .               •            ib.- 

Eraminati&n  of  witnesses  de  bene  esse, 

in  what  cases  witnesses  may  be  examined  in  this  mode       ib.  451 

upon  what  affidavit            ....  450 

and  in  what  events  depositions  to  be  read                .  ib. 

allowed  where  witness  is  seventy  years  old,  although  bill  re- 
ferred for  impertinence       .               .                .                .  ib. 

if  wanted  for  suit  in  this  court,  the  order  for  it  may  be  ob- 
tained by  motion  and  affidavit            .               .               .  ib. 
If  wanted  for  a  suit  at  law. 

a  bill  must  be  filed,  and  affidavit  annexed               •  ib. 

and  motion  afterwards  made           .               .               .  ib. 

whether  such  a  bill  will  lie  before  action  actually  brought  ib. 

the  order  obtained  before  appearance,  after  service  oisubpana  451 
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CATION'  OF  WITNESSES  Mftfkwrf.                               ^^' 
jf  iiifaiilderend«nt,iii  whalciM              .                 .             451 
ra  a|iplicatioii  it  made  (in  (troimd  that  nialeriol  fact  "is 
nfined  to  a  liogle  witness,  affiilarit  bow  that  happened      ib. 
not  sufficient,  in  .vhatca»e       .                 .                  .45' 
iplicaiion  on  ground  of  dangerous  illness,  or  of  leveoty 
nrs,  no  nolipe  neceaaary    .                 .                 .                  .    ib. 
iier  (-uses  riPL'cssary     .                                   .                 .           ib, 

lEitions  of  witnes^e^  leaA  at  laiv  examined  on  same  day 

nilant  as  ivcU  aa  plaintiff  may  examine  i    but  be  cannot 
itain  an  order  before  he  ansivera    .               .               .      iU. 

mlwn  ofwitnfssta  in  perptloitm  rei  mtmoriam. 

For  that  pnrpnse,  and  t)y  whom            .               .       453,  454 

(repnralory  ateps            .                   .                 .                 .       ih. 

idiiiit  under  plBintiff'a  commidsian  may  examine  wit- 

sies                                .                 .               .                .453 

nction  between  Irills  in  prrptluam  reimernoriam,  and  bills 

r  examining  d.k«..H/.^             .                 .                  .     ib. 

lolioii  lucredil. 

iiijde  of  proceeding  when  objection  is  made  to  credil      ,    455 

EXAMINATION  OF  WITNESSES  AND  PARTIES.  ^** 

and  if  witness  found  to  be  interested,  re-examioation  not  al- 
lowed upon  release        •  .  .  *        460 
not  allowed  after  publication    .              •  .lb. 

unless  matter  did  not  come  to  knowledge  till  after  publi- 
cation        •  •  .  •  .  ib. 

when  examination  takes  place,  not  by  articles,  but  by  motion 
for  leave  .  .  .  .    ib. 

if  at  a  hearing  a  witness  is  suspected  to  be  interested,  an 
issue  directed  to  try  it  •  •  •  461 

Examination  of  parties  before  decree. 
where  plaintiff  may  examine  defendant,  but  he  cannot  after- 
waras  have  a  decree  against  him  as  to  those  matters      .    440 
but  he  may  as  to  other  matters    .  •  ib. 

if  there  is  another  defendant,  liable  only  in  a  secondary  de- 
gree, no  decree  against  him  also  .  .  .  ib. 
a  defendant  may  examine  a  co-defendant         .               .         ib. 
but  not  a  plaintiff  a  co-plaintiff'                •  ib. 
but  must  strike  out  his  name,  on  giving  security 
for  costs               .               .               .            ib.  44 1 
in  case  also  of  next  friend  struck  out                  .  ib. 
defendant  cannot  examine  involuntary  plaintiff            .  ib. 
if  he  consents,  and  order  made,  the  question  to  be  decided  at 

hearing  ....  ib. 

prochein  amy  may  be  examined  by  defendant  •  .  ib. 

'  but  not  by  plaintiff  while  in  that  character  ■»  ib. 

before  a  party  can  be  examined,  an  order  necessary    .  ib. 

but  if  both  sides  examine  without  it,  the  objection  waived       ib. 
depositions  of  a  witness,  afterwards  made  defendant,  may  be 

read,  if  not  interested  .  .  ib.  442 

the  above  order,  if  before  decree,  is  of  course  .  ib. 

made  upon  an  allegation  that  he  is  not  in- 
terested, and  saving  Just  exceptions  ib. 
what  is  tantamount  to  it            .               .  ib. 
the  objection  to  the  evidence  is  made  at  the  hearing        ,  ib. 
unless  it  plainly  appears  when  the  order  is  applieafor         .    ib. 
produced  at  the  examination                 .               .                  443 
cannot  be  obtained  if  defendant's  answer  has  been  replied  to 
without  withdrawing  replication                          .                 ib. 

Examination  of  witnesses  after  decree, 
where  and  when  directed  •  .  ,    528 

answer,  though  not  evidence  for  defendant,  a  sufficient  foun- 
dation for  inquiry  .  .  .  ib. 
the  mode  of  proceeding  previous  to  examination           ..  ib. 
permitted  to  proceed  without  a  statement  of  facts, 
a  waiver  of  it                     .                .                .                .     533 
query,  whether  interropfatories  to  be  settled  by  the  Master      529 
if  not  settled  by  him,  it  seems  that  tney  should  be 
signed  by  counsel                 .               .                .531 
examination  upon  written  interrogatories  may  be  taken  in  a 
town  cause  oy  Master          .                 .               .               529 
himself,  and  not  by  clerk  .               .               •         ib. 
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TION  OF  WITNESSES  AND  PARTIES  runfi-wrf.'^ 
ijuery,  whetlier  the  practice  U  nol  for  the  esBniina- 
tion  ii>  examiner's  office         .                 .                  5i>9 
not  to  be  examined  to  thciu'ncmaUertonliicUhe  or 
■s  havebeen  examined  iu  chief,  iriihout  epecialorder  ib.530 
Hot  made  for  re-examinaliou  of  lame  witneaaei,  ex- 
re -ex  ami  nal  ion  1>e  upon  different  mteTrot^tories      ib. 
allowed  to  plaintiff  to  examine  fresh  witncssee,  in 
isltion  to  Ilia  former  witnesses           .               .            704 
i^atories  lo  lie  scttledby  Master,  otherwise  depositiona 
ipprcssed             ....               530 
neas  examined  at  hearing,  only  lo  prove  exliibits,  may 
xamined  before  Masler  to  prove  other  exhibits  with- 
irdcr                           .                  .                 .                 .702 
(aminatiun  liniehcd,  no  further  examination  except 
T  special  circumstances                   .                   .          530 
:(  examination  of  wituesaes  at  discretioo  of  Master       532 
ltd,  how                 .                   .                   ,                   ib, 
imination  taken  hy  or  before  Master               .               ib. 
lex  living  above  twenty  miles  from  London,  a  commis- 
for  their  examinalion  upon  the  Master's  certificate        531 
;ccssary  for  the  exammalion  of  witnesses  lo  falsify 
lination  of  party                 .                   :                   .      il>. 
or  conimiasion  improperly  granted,  discharged  j  not 
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EXAMINATION  OF  PAKTIES  continued,  ^* 

if  the  Master  reports  it  insufficient,  the  party,  unless  except* 

ingy  either  to  put  in  another  examination,  or  go  to  prison  521 
costs  to  be  taxen  in  respect  of  such  insufficient  examination  ib. 
but  plaintiff  not  entitled  thereon  to  add  new  interrogatories, 

and  that  both  should  be  answered  together  .  ib. 

on  three  examinations  reported  insufficient,  the  party  to  be 
committed  .  .  .  .  «  ib* 

but  entitled  to  be  discharged,  on  putting^  in  another 
examination,  although  objected  to  as  insufficient     ib. 
examination  referable  for  impertinence         .  .  ib. 

if  found  so,  the  Master  to  state  where      .  ib. 

examination  pro  intertue  suo.    See  pro  intereste  suo» 

Examination  of  feme  covert. 

See  Feme  Covert, 

EXAMINER. 

the  duties,  &c.  .  .  34—37 

See  Examination  of  WUnetHt. 

EXCEPTIONS. 

to  Amwer  on  the  grounds  of  insufficiency,  what  «  •    259 

to  be  signed  by  counsel  .  .  .  260 

separate  answers  require  separate  exceptions  •  ib. 

no  new  exceptions,  after  exceptions  filed        .  .  ib. 

except  in  plain  mistake  •  .  ib. 

no  exceptions  after  amendment        .  •  •         ib. 

except  merely  where  a  new  party  is  made  ^      ib. 

other  excepted  cases  .  .  .  ib.  261 

nor  after  replication  ...  ib. 

exception        .....  ib. 

nor  pending  plea  or  demurrer  to  part  of  discovery  ib.  262 

but  if  the  plea  is  only  to  relief,  the  answer  to  discovery  may 

he  excepted  to  ....  261,262 

and  where  defendant  allowed  to  withdraw  exceptions,  with- 
out prejudice  to  filing  others,  if  plea,  &c.  is  allowed  ib. 
exceptions  waived  by  order  to  amend               .               .       261 
if  plea  or  demurrer  is  accompanied  by  an  answer  to  any  part 
of  bill,  and  overruled,  plaintiff  must  except  to  answer  ib. 
if  without  any  answer,  otherwise           .           262, 263 

Filing  exceptions, 

how  done  .  .  •  •  .    ib. 

the  old  practice  as  to  time  .  .  •  ib. 

by  4th  of  General  Orders,  the  rule  .  •  264 

if  the  answer  is  reported  impertinent,  period  commences 
from  date  of  report  .  .  .  .  ib. 

after  filinj^  exceptions,  the  time  the  defendant  has  to  con* 
sider  of  putting  in  a  better  answer     .  .  .    ib. 

if  the  defendant  does  not  submit,  the  answer  may  be  re- 
ferred, and  at  what  time  .  .  .      ib.  265 

time  for  referring  answer,  after  two  or  three  answers         •     ib. 
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'CEPTIONS  to  report  continued. 

%  general  exceptioi^,  if  report  right  in  a  single  initance,  over- 
ruled .  .  .  .  .  •  •       558 

«,ptioDs  to  report  stating  pleadings  neither  scandalous  nor 
lertinent  nor  insufficient^  must  specify  where  .  559 

where  allowed  to  be  general  .  •  ib. 

ns  to  Master's  report  stating  pleadings  impertinent, 
at  any  time  before  proceeding  on  order  to  ex- 

•  ^    560^ 

,  although  nut  excepting  to  Ist  report  of  insuffi- 
i  .  y,  may  except  to  the  like  report  of  second  answer, 

.*sisting  on  same  matter  .       .  .  Ib. 

provided  there  are  several  exceptions        •  il). 

•  •  . 

ercepliom  to  report  requiring  confirmation, 

to  be  filed  within  or  before  what  time,  with  deposit        •        562 
•  if  filed  after  confirmation  of  report,  ordered  to  Ik  taken  •ff   561 
allowed  to  he  filed  after  confirmation  of  report,  where  562 

but  never  after  decree  confirming  report  .  •  ib. 

the  time  enlarged  for  excepting  .  •  «  (b. 

to  report  not  requiring  confirmation,  no  precise  time    •       563,  564 
but  not  admitted  after  answer  reported  insufficient, 
and  order  to  amend  «nd  to  answer  amendments 
and  exceptions    .  •  .  .      ib. 

if  served        .  .  •.  •  fli. 

or  after  order  for  time  to  answer  exceptions  ib. 

or  after  scandalous  or  impertinent   matter   ex- 
punged .  .  *  ib.  565 
admitted  to  a  rej)ort  of  impertinence  until  expunged  tt>« 
but  application  ought  to  be  previously  made  to  suspend  order  565 
wbere  admitted  nunc  pro  tunc  after  plea  and  further  answer     563 
After  exceptions  filed,  the  steps  to  be  taken    •               .        560 
the  exceptions  filed  may  be  shewed  as  cause  against  order 

nisi,  being  made  absolute  «  •  .561 

filing  exceptions,  the  only  mode  of  objecting  to  Master's 

report  upon  question  of  fact  .  .  .  ib. 

otherwise,  perhaps  where  a  wrong  conclusion  in  l»v  562 

but  exceptant  allowed  on  terms  to  argue  excepUons  though 
not  filed         .      .  .  .  .  .lb. 

exceptions  to  report  to  be  argued,  how         •  •         565 

no  evidence  admitted  but  what  laid  before  the  Master  ib. 

such  evidence  clearly  shewing  error  in  report  to  be  reviewed, 
deposit  given  up  ....        566 

if  Master  refuses  to  act  on  additional  evidence,  an  order  to 
receive  it  .  .  .  .  •  ib. 

leave  has  been  given  to  re-argue  old  and  take  new  exceptions     ib. 
allowed,  the  deposit  to  be  returned  .  .  ib. 

disallowed,  if  exceptant  does  not  appear,  and  deposit  piud  to 

other  party,  upon  afiidavit  of  service  of  order  •  ib. 

uraal  order  made  on  disallowing  exceptions  •  ib. 

BXECUTJON. 

writ  execution,  of  orders  and  decrees  .  246,  680 


INDEX. 

■eferred  on  the  old  f                       .              .           246. 692 
■e-juirinfi  Hn  «.»'■                  .  .                              .               i|,. 

ion,  Ihe  on'               .,^^^'^r/»jWti«.. 

crcpkini-           .•i^-:-^ 

icuic          _,''^   ^ /anna  panperu                   ,                 .     602 
lurte            ^  y<;ioco«tioftt«nlon                .               639 

^>''^          ....          667 

jy^^cnrolment,  uid  sealed  iviiU  great  seal                ib. 

/^^lified                .               .                               .668 

rsE  OF  WITNESSES. 

rtiBtcoaes,  andtowhom            ,               .               .            418 

COSTS.    See  Cmli. 

See  pB«i>en. 
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FEME  COVERT  continued. 

the  proceedings  under  latter  •  •  684, 685 

in  what  cases  allowed  to  defend  separately  from  her  husbaud   143 
but  must  first  obtain  an  order  •  «      ib« 

but  where  her  separate  answer  not  suppressed  without  such 

order  .  .  .  •  •        ib« 

in  what  cases  she  may  answer  as  a  feme  sole  without  an 

order  .  .  .  .  ib.  144 

answering  as  a  co-defendant  with  husband,  not  pr^udiced  in 
her  separate  interest  •  •  143 

nor  in  her  orders  for  time,  after  an  order  to  an- 
swer separate  .  •  «  144 
See  PetUion, 

FILING  BILL.     See  BUI. 

FLEET  PRISON.    See  Warden. 

FORECLOSURE. 

the  act  of  7th  Geo.  II.  gives,  as  to  forecloaure,  no  new 
power  .  .  ;  .  204 

reference  of  bill  under  that  statute  203, 204 

course  of  proceeding  under  it  •  ib. 

See  Motion^ 

FOREIGNER.    See  Answer,  Examination  of  Witnesses  Ne  Exeat. 

FORMA  PAUPERIS.    See  Tawper. 

FRIENDLY  SOCIETIES.    See  FetUum. 

FURTHER  ANSWER. 

defendant  may  insist  on  same  defence  as  in  original  answer    560 
and  take  opinion  of  court  on  exceptions  ib. 

See  Amwer,  Exceptions  to  Answer. 

FURTHER  DIRECTIONS. 

when  a  cause  is  brought  on  for  further  directions  •        580 

the  proper  steps  for  doing  same       •  .  ib. 

if  further  directions  are  reserved  after  trial  and  report,  which 
becnme  useless,  petition  for  further  directions  irregular       ib. 

either  party  may  set  down  for  further  directions,  wi^out 
regard  to  where  heard  .  .  ib.  581 

further  directions  and  exceptions  may  come  on  together  ib. 

when  copy  of  report  annexed  to  petition  .  ib. 

in  action  or  issue,  tause  not  set  down  till  after  the  first  four 
days  of  term  after  trial  .  .  .  ib. 

exceptions  will  not  lie  to  award,  but  brought  on  further  di- 
rections .  .  •  •  ib. 

cause  not  set  down,  on  separate  report  •  •  ib. 

an  order  on  it  by  petition  •  .  ib. 

master's  statement  of  inaDility  to  take  account  a  subject  for 
further  directions  «,  ,  .  ib.  582 
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HEARING  continued,  ***. 

came  called  on,  and  pleadinfi^  opened,  and  cause  heard         486 

if  office  copies  not  signed,  cause  to  stand  over  on  payment 
of  fire  poniids  by  solicitor  •  •  •       ib« 

the  costs  of  two  counsel  for  the  same  party,  though  both 
from  the  outer  bar,  allowed,  if  the  Master  judge  it  proper  487 

the  regular  tine  to  make  objection,  for  want  of  parties,  itf- 
ter  pleadings  opened,  and  before  merits  disclosed,  but 
allowed  to  be  made  afterwards  .  .  lb.. 

if  ralid,  the  jcause  to  stand  over  on  payment  of  the  costs  of 
the  day  .  •  .  .  ib. 

the  only  parties,  defendants,  are  those  agunst  whom  process 
is  prayed  ...  .  ib. 

an  objection,  for  want  of  parties,  comes  too  late  at  second 
hearing,  which  might  nave  been  made  at  first  ib.  488 

cause  being  struck  out  of  paper  by  reason  of  defect  of  par- 
ties, if  again  set  down,  defendant  allowed  costs  of  first 
setting  down  .  .  •  •  ib. 

costs  of  the  day,  if  cause  adjourned,  10/.  •  ib. 

cause  not  proceeding  by  default  of  solicitor,  he  to  pay  costs 
awarded  by  court  .  .  .  lb. 

if  defendant  does  not  appear,  plaintiff  producing  affidavit  of 
service  of  tubpttna  entitled  to  decree  niii  •  489 

but  word  of  answer  must  be  read,  what  sufficient  .        ib. 

office  copy  not  read,  unless  signed  .  •  ib. 

the  plaintiff,  on  default  of  defendant's  appearance,  entitled 
to  such  decree  as  he  can  abide  by ;  but  evidence  not  en- 
tered as  read         .     .  .    .  ,  .  490 

Suhpana  to  shew  cause  .  .  .  ib.  501 

the  course  when  defendant  intends  to  shew  cause  by  petition      49 1 
on  which  an  order  issues  to  restore  .  ib. 

a  day  appointed  by  register  for  hearing,  upon  certificate  of 
paymentof  costs  or  tender  .  •  ib. 

decree  made  absolute  on  no  cause  shewn  upon  certificate 
thereof  •  .  .  ib. 

if  defendant  appears  at  hearing,  and  cause  goes  off  to  further 
day  and  default,  then  an  absolute  decree  .  490 

if  plaintiff  does  not  appear  on  day  for  shewing  cause,  bill  dis* 
missed  ....  ib. 

decree  by  deAkult  made  almolute,  set  aside  by  petition  of 
appeal  ....  492 

if  plaintiff  does  not  appear  at  hearing,  bill  dismissed  on  affi- 
davit of  service  of  tulfpana^  with  costs  .  ib. 

without  such  affidavit  no  decree,  but  cause  struck  out,  no 
costs  •  .  .  493 

plaintiff  may  get  his  cause  restored,  and  set  down  at  the  end 
of  causes  ...  •  lb. 

the  last  cau^e  privileged  •  •  •  ib. 

when -cause  adjourned  .  .  •  ib. 

in  what  cases  causes  are  heard  out  of  their  ordinary 
course  ....  ib.— 496 

if  cause  likely  to  come  on  before  day  to  which  publication  ia 
enlarged,  application  to  adjourn  •  •  496 
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r  conlimrd. 

dUmiJsed  at  hearing  not  to  be  retained  escept  upon 
matter               .                .               .               .             4dS 
^  of  other  dianiUsIons,  not  at  hearing,  if  new  bill 
g\n,  dleniission  pleaded,  &c.               .               .             ib. 
)  beard  by  Lord  Chtuicellor,  by  cooieot,  in  prifote 

leir  ordered  to  conve;              .              .          212—214 
See  Petition,  Infant,  Une. 

upon  attestation  of               ■               .               .179 

F  LORDS.     See  Appeal  to. 

•  AND  WIFE.    See  Feme  Covert. 

5ee  Laniitici. 

^ENXE.     See  Scandal  and  /fMperIi«n«, 

INDEX.  753 

Pag« 
INFANTS  continued. 

where  he  dies  after  decree,  on  applicadon  by  de- 
fendant, a  newprochein  amy  may  be  procured         62 
infant,  when  of  age,  may  dismiss  bill,  but  cannot  compel 
next  friend  to  pay  costs  .  .  ^  •  ib. 

unless  bill  improperly  filed,  mistake  not  sufficient  ib. 

if  be  (infant)  proceeds  after  twenty-one,  liable  to  costs  589 

Infant  defends  by  guardian  .  .  .         144 

appearance  and  answer,  bow  enforced  by  attachment  91 

costs  paid  by  plaintiff  .  .  •  ib. 

where  six  clerk  appointed  guardian  .  .  ib. 

course  in  appointing  guardian  ad  litem,  in  town  cause     .         145 
in  country  cause  .  •  .  ib. 

where  guardian  to  be  appointed  by  commissioners,  need  not 

personally  appear  before  commissioners  •  188 

course  where  tne  guardian  attends  .  .  189 

commission  to  assign  guardian  to  take  answer  necessaryi 

though  infant  abroad  •  .  .  145 

the  answer  when  taken  at  the  public  office  .  189 

when  under  commission  .  .  ib. 

but  the  same  guardian  allowed  to  put  in  answer  to  supple- 
ment bill  as  to  original^  of  infant  abroad,  without  com* 
mission  .  .  .  •  11). 

infont*s  answer  not  to  be  referred  for  insufficiency  147 

but  may  for  scandal,  and  guardian  will  pay  costs      •  ib. 
infant,  after  and  before  21,  upon  merits^  may  apply  to  put 

in  a  better  answer  .  .  .  ib.  502 

in  decree  against  an  infant,  day  is  given  to  shew  cause  501 

may  put  in  answer  before  decree  made  absolute  ib. 

not  obliged  to  wait  till  twenty-one  .  ib. 

and  may  impeach  decree  by  original  bill  .        502 

under  decree  to  foreclose  infant  only  allowed  to  shew  error    ib. 
where  infant  is  bound  by  decree,  ana  no  day  given  503^  504 

For  infant's  guardian  and  maintenance,  by  petition       •  210 

for  receiver  by  bill  .  •  .  211 

reference  for  that  purpose  .  .  210 

where  without  reference  .  .  ib. 

infant  must  have  property  •  .  .  ib. 

state  of  facts,  &c.  .  .  .  .  526 

where  infant  mortgagee  or  trustee  will  be  directed  to  con- 
vey ....  .     212,213 
of  an  estate  in  Calcutta               .               .               .  ib. 
in  Ireland               .                 .                 .  ib. 
in  West  Indies               .               .               .              ib. 
infantheirof  an  assignee  in  bankruptcy               .           .        ib. 
of  a  messenger                               .               .             ib. 
although  tk/eme  eavertf  if  husband  consents                 ib. 
infant  devisee  order^  to  convey  by  recovery               .              ib. 
the  act  of  Anne  does  not  extend  to  implied  trusts                     ib. 
no  duty  to  perform,  but  bare  trustee                                  ib.  214 
exception                    ....               ib. 
necessary  costs  of  infant  trustee                 •               .               il». 
the  course  on  the  reference              .              •              .        ib. 

3c 
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iun  lo  confirm  and  to  convey               .               .             2\5 
uiier  order  m&dc,  alitiougU  not  r«|>orled  trustee                ib. 
ourae  where  the  infaaii  disobeys  the  order               .           ib. 
the  statute  of  6  Geo.  IV.  c.  74,  amendinft  the  statute  of 
m  .                      .                       .                      .               219 

;r  5-2  Geo.  HI.  c.  32,  in  a  cause  dependiug,  court  may 
lier  dividtodg  of  v'faitti  to  be  paid  to  their  guardian           ib. 
[It  beinjt  inlereatet!  in  lease,  court  may  order,  on  peti- 
m,  guardian  to  surrentter  under  29  Geo.  IL            .           223 

lATION. 

rhoae  bebalf,  and  by  w  horn  filed                 .                   65,  C7 
;ucen  consort  may  uifurin  bv  licr  atlomey                 .            G*" 
the  Prince  of  Wales,  as  Duke  of  Cornwall,  by  liia      .         ib. 
hat  case«  the  information  reiiuires  relator               .           ib. 

by  him  carried  on                 .                 .                 .          il). 
list  lie  siKned  by  Attorney- General,  wlio  signs  it  on  cer- 
ficiileofcoiujEel                 .                  .                   .                   ib- 
ed  without  xuch  ^i^iiature,  taken  off  the  file               .        ib. 
1  amended  iRformation  such  sij^nature  necegaary                  ib. 
tor  answerable  for  co6ls                 ,                 .                 .          ib. 

on  whoae  death  proeeedinga  stayed  till  new  one  ap- 

INDEX.  765 


INJUNCTION  caniinued. 

and  in  case  of  amended  bill,  wliy  the  amendment 
were  not  pat  into  the  oH^nal  bill  ,         327 

if  several  defendants  abroad,  all  must  be  in  defaalt  •      ib. 

in  an  interpleading  bill,  the  money  must  be  broa|^t  into 

couft  .  •  •  .  .      328 

but  on  a  special  a]^plication  Hot  ikecessary  first  to  obtam  the 

common  injunction  .  .  ,  ib, 

the  cumnfon  injunction,  the  effect  of  .  ,      .    ib. 

wliere  tlie  defendant  has  delivered  his  declaration  before  in- 
junction obtained  .  .  lb.  329^  331 
where  he  has  not  delivered  hb  declaration  till  after  330 
it  does  not  stay 'distress  fdr  rent                 .               .  331 
nor  proceedinflTs  in  spilitual  couft              •               •  ib. 
nbr  m  admiralty              .          '     .               •               .           ib. 
nor  in  court  of  session  in  Scotland           .               •                 ib. 
inji^iction  for  the  three  last,  on  special  applkatioa               •    ib. 
common  injunction  extended  to  sta]^  trial                •       ib^— 333 
granted  upon  wImU  affidavit           •    •               «       332 
although  the  defendant  was  abroad              .              ib. 
on  an  amended  bill              •                •                  356 
refused  on  account  of  time  of  ^[^plication                 633 
common  injunction  first  to  l>e  obtiined                 .                  ib. 
when  without  it               •              •               •            ib, 
not  after  sufficient  answer               •               •           ib. 
but  when  after  insufficient  one                .                334 
on  default  of  answer  on  bill  for  discovery,  a  commission,  &c.  ib. 
dissolved  on  answer  of  guardian  unable  to  make  discovery       ib. 
but  not  on  answer  of  one  of  several  ddendaats          ib. 
Special  irtjvLncXion,  what           •           .               .               .        336 
subpana  to  be  first  filed               •               •               •                ib. 
when  and  how  applied  for               .               •               «          ib. 
before  answer,  upon  affidavit               •               •               ib.  337 
without  notice,  when               .              •                 «                 ib. 
after  appearance               •               .^              •               •         ib, 
not  gnmted  to  stay  waste,  where  trifling  and  delay           •        ib. 
or  to  restrain  defendant  from  suing  out  exeeutimi     338 
•  ■                  unless  plaintiff  had  no  opportunity  to  obtain  citai- 

monmjonction  .  .  f     '     ib. 

granted  to  restrain  an  action  by  one  defendani  against  aoother  ib. 
cases  where  court  will  relieve,  after  verdict,  where  defeadant 
at  law  might  have  defended  himself  •  ib. 

See  Sheriff. 
injunctions  not  granted  pending pUa  or  demurrer  *        2^10 

to  be  advanced  ...  ib, 

if  plaintiff  is  taken  in  execution,  pending  a  demvrer,  dii^ 

charrged  on  demurrer  overruled  .  .  341 

for  obtaining  and  continuing  injunctions,  affidavita  generally 

not  read  against  answer  .  .  #  lb. 

exception  to  role  .  •      ^        •  15. 342 

where  answer  is  considered  as  an  affidavit,  orfgjbUkl  iffi&vit 
may  be  read  in  opposition  to  H  4  •  ib. 

3c  2 
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INJUNCTION  continued.  ^'* 

but  may  afterwards  obtain  order  (o  refer  .    351 

and  afterwards  to  revive  injuDction  if  ezceptioDs 
allowed  ...  ib. 

but  on  a  reference  for  impertinence,  plaintiff  cannot  move 

ituianUr  to  revive  on  the  answer  found  impertinent  ib. 

if  the  Master  reports  the  answer  insufficient  on  the  reference, 

injunction  continues  .  .  .  352 

the  injunction  gone  without  motion,  if  sufficient  .  ib, 

and  exception  will  not  uphold  it  .  ib. 

it  will  not  prevent  defendant  from  obtaining  order  nisi  if  not 

obtained  .  .  .  .  ib. 

plaintiff  may  move  to  revive  if  court  should  be  of  opinion 

that  answer  is  insufficient  •  .  .        ib. 

and  on  the  merits,  on  notice       ...  ib. 

injunction  granted  on  meriii  confessed  in  the  answer,  con- 

tiimes  to  hearing  ...  ib, 

speciul  injunction  before  answer, may  be  dissolved  oncoming 

in  of  answer  .  .  •  .  353 

or  on  affidavit  before  .  .  .  ib. 

tu  stay  proceedings  at  law,  if  obtained  on  special  applica- 
tion, nmj  be  dissolved  on  affidavit  before  answer         ^       .  ib. 
but  if  application  to  dissolve  is  made  on  answer,  exceptions 

may  oe  shown  for  cause  .  .  .    ib. 

but,  in  general,  where  a  special  injunction  is  obtained  before 
*  answer,  exceptions  cannot  be  shewn  for  cause  ib. 

and  no  order  nisi  necessary  .  ib. 

injunction  to  stay  proceedings   dissolved,  bail  cannot  file 

new  bill  for  injunction  .  .  .  ib. 

Injunction  irregularly  issued 

discharged  on  motion  .  .  354 

unless  irregularity  waived  .  .  ib. 

put  an  end  to  bv  allowance  of  plea  or  demurrer  .      ib. 

but  if  accompanied  with   answer,  an  order  ni$i 

necessary  .  .  .  .    ib. 

abates  by  death  o(  plaintiff  .  .  .  ib. 

bnt  defendant  must  still  obtain  order  to  dissolve,  unless  suit 

is  revived  .  .  .  .  ib.  355 

but  if  defendant  dies,  motion  by  his  representatives  that 

plaintiff  should  revive  .  .  .  ib. 

perpetual,  not  necessary  to  be  revived  on  every  abatement        ib. 
injunction  not  necessarily  falls  to  the  ground  on  amendment 

of  bill  .  .  .  .  .  ib.  356 

but  where   common  injunction  is  obtained    for   want  of 

answer 
plaintiff  not  permitted  before  merits  are  discussed  to  amend 

without  prejudice        ....  357 

but  notice  must  be  given  and  merits  shewn  .  ib. 

such  amendments  allowed,  on  affidavit  that  plaintiff  did  not 

know  of  facts  sooner        ~        .  .  .  ib. 

not,  if  seeking  to  introduce  new  case  •  <         ib. 


INDEX. 

nON  conlinueil.                                                                        '^* 
fter  iDjuDction  granted  or  continued  on  tneriu,  aincnd- 
nt  permitted,  wiihout  prejudice  of  courie               ,        357 

to  amend  irregular,  peniling  exceptions             .             ili. 

ION. 

r  wriiings  at  tlte  Maater'B  office               ;               .       522 
Jit's  liantia         ....                   2'J3 
e  to  answer  eularged,  till  inspection  g;iven                .      iS5 
See  Ansaer, 

iT  OF  MONEV. 

■-  ordered  to  be  p<kid  iulo  Court     .               .                .  3tt2 

;SE  suo. 

ination  pro  hleresie  iva              '                 .                 .          6S9 
ty  tiaramounl  to  aequestration,  or  receiver        ;     3\7,  689 
SeeJi.«J^and%;r./r-.m. 

)CUTORY.    See  Ordtn  <mH  Dctrm. 

,EADER.  BILLOF. 
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INTERROGATORIES  conlinued.  ^^^ 

error  made  in  title  of  interrogatory,  allowed  to  be  cor* 
rected  .  .  .  .  436, 437  - 

See  Examination  of  Witnesut,  Exceptions. 

INTERROGATING. 

if  not  founded  on  some  fact  in  bill,  an  answer  not  compelled  255 

IRREGULARITY. 

reference  to  the  Master  to  report  on  the  irregiilarity  of  pro- 
ceedings ....  597 

costs  wilfnot  be  given >  when  Master  reports  them  irregular, 
although  the  cl)urt  thinl^s  them  reguW     .  .  ib. 

IRRELEVANT.     See  Bill,  Answer,  Impertinence. 

JOINING  IN  COMMISSION. 

what  .  .  •  .  .  403, 404 

striking  commissioners'  names  .  •  .    ib. 

course  when  party  joins  and  refuses  to  strike  ^  ib. 

bee  Commission  to  Examine, 

ISSUE. 

in  what  cases  usually  directed  :  .  .  568 

at  what  stage  .  .  •  •  .  569 

and  in  what  manner        •  v  ,  •  ib. 

plaintiff  in  issue  has  cboioe  in  what  court  •  .     ib. 

exception        .  .  •  .  ib. 

trial  at  bar,  in  what  cases  directed         •  •  •    ib. 

and  on  what  terms,  as  to  costs  ;  •        ib, 

production  of  answer,  deeds,  &c.  .  .  570 

production  of  depositions  of  deceased  or  sick  witnesses       .  571 
examination  of  parties  ordered,  in  what  cases  .  570 

liberty  for  each  party  to  examine  each  other,  not  given  with- 
out consent  >  •  •  ib. 
no  objection  waived  by  order  but  that  which  arises  from 

being  a  party  .  .  .  .  ib. 

defendant  claiming  to  be  interested  in  a  contested  will,  al* 
though  declining  to  be  party  to  issue,  at  liberty  to  attend 
trial  .  .  .  •  .        ib. 

and  included  in  order  to  produce  .  ,   ib. 

the  inability  of  a  witness  to  attend  trial,  to  be  proved  by  affi- 
davit, before  order  that  his  depositions  be  read  .      571 
the  order  that  depositions  should  be  read,  necessary  to  save 

expenses  of  proving  proceedings  .  .  ib* 

deposition  de  bene  esse  read  at  hearing,  and  ordered  to  be 

read  at  trial,  order  not  to  be  discharged  for  irregularity 

in  taking  former  .  .  *  id.  572 

on  issue  devisavitvel  non,  all  witnesses  to  will  to  be  examined  ibid* 

insue  part  of  the  proceedings  .  .  ib. 

feigned  action  brought  to  try  issue         .  •  •    ib, 

the  form  of,  and  proceedings  in  same  »  ib. 


INDEX. 

lurt  to  lie  moi-ed  for  gpecid!  jury                  .               .  572 
■olinlile   absence  of  counsel,    reB5oli   for  postponing 

5(3 
ntifT  wishes  to  Lave  a  triul  of  moiliii  in  different  couDly 
[I  tliat  wliete  land  lies,  peiitioD  necessary,  not  part  of 

ue  taken  pro  cun/Viso,  if  wlninliff  does  not  proceed  to 
1,  cause  Bet  do>vn  for  t'urtlicr  directions                  .             ib. 
udant  neglects  to  proceed  to  try  issue,  order  to  do  it, 
lieissue  to  lie  talienaa  tried                                    .               ib. 
Ihe  trial,  the  judge  cerliBea  the  verdict,  not  usual  to 
ir  lip  judgment     .                  .                 .                 .                ib. 
Btion  fur  a  new  trial     .               .               .               -lb. 
ictioti  lirouiflit  by  direction  of  court,  to  lUe  court  wliere 
[HI  >vua  brought               .                 .                 .                 .574 
sBue,  lu  this  court                  .                 .                 .               ill. 
if  judfje's  report  to  be  previously  obtained  by  applictt' 
of  lUia  court               ,               .               .               .      ib. 
fill  not  be  called  on,  till  court  sees  that  there  »re 
inda  fur  iiioilon            .               .               ,               >     il>. 
'tl  uilh  Btatement  of  counsel  altcndiitg  trial                      70-1 

ence  of  facts  transpired         .                 .                  .             ib. 
pliciitiouforaneiv  triftl,  first  lo  be  made  lojudj;e  ivho 

INDEX.  761 , 

KIN. 

next  of,  where  tbey  may  be  heard  in  a  cause,  though  not 

parties  .....  607 

where  they  must  file  supplemental  bill         .  «  ib. 

proceedings  by  them,  in  the  Master's  office  .  .  537 

KING. 

when  bill  of  complaint  addressed  to  .  .59 

LABEL. 

aimexed  to  commission  to  examine  witnesses  .410 

See  Subpana, 

LANDLORD. 

under  sequestration,  entitled  to  arrears  of  rent  •  106 

LEGACY. 

to  infant  or  absentee^  may. be  brought  into  court  in  summary 

way  .  '.  .  .  .26 

proceedings  by  legatees  in  Master's  office       .  .         537 

See  Costs  to  Legatee, 

LETTER  OF  ATTORNEY. 

when  necessary  to  receive  money  .  .  .  G83 

See  Power  of  Attorney, 

LETTER  MISSIVE. 

what        .  .  .  .  .  .82 

petition  fur      .  .  .  .83 

delivered  personally,  or  left  at  dwelling-house  .    ib. 

with  office  copy,  signed  by  six  clerk  .  ib. 

privilege  in  question,  one  orpeerage,  not  of  parliament  ib. 

extends  to  all  Scotch  and  Irizsh  peers  not  members 

of  the  House  of  Commons   .  .  .    ib. 

LIEN. 

solicitor's  lien,  and  clerk's  in  court  »  .  643,  645 

See  Costs,  Solicitors, 

LIS  PENDENS. 

plea  of,  if  not  set  down        .  .  .  .163 

referred  to  Master  within  what  time,  otherwise  bill  dis- 
missed .  .  .  .    ib. 
regular  mode  of  obtaining  this  reference  is  by  plea  390 

LORDS,  HOUSE  OF.    See  Appeal  to. 

LOST  DEEDS. 

affidavit  of,  on  filing  bill  •  •  .  70 

LUNACY. 

lunatics  and  idiots 

incapable  of  suing  by  themselves  •  •  G4 

sue  by  tlie  committee  of  their  estate  .  .65 
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MARRIAGES.    See  Wards  of  Cota^i,  Contempt. 
MARRIED  WOMEN.    Sec  Feme  Covert. 

MASTER  OF  THE  ROLLS. 

how  appointed,  and  bis  office  .  .  .    3, 4 

past  decreet  of  judges  sitting  for  Master  of  the  Rolls  rec- 
tified .  .  .  .  .         4, 5 
may  direct  case  for  court  of  law            .               ,  .  579 
no  authority  by  Vice  Chancellor  to  vary  order  by  Master  of 
Rolls                    .              .              .              .  .6 

MASTERS  IN  ORDINARY. 

by  whom  appointed,  their  duties,  &c.  •  .7—12 

Sec  Answer,  Impertinence^  Scandal,  Reference,  Ercepthns,  Report, 

IrregfilarUy,  Costs, 

MASTERS  EXTRA. 

how  appointed,  and  their  duties  •  16 

MEDICAL  MEN. 

allowance  Ko,  for  loss  of  time  as  witnesses  «  418 

MEMBERS  OF  PARLIAMENT. 

process  against  .  ...  83 

of  House  of  Commons  refusing  to  appear  or  answer,  how 
compelled  .  •  .  •  84 

MERITS. 

shewing  cause  on  merits  in  injunction  causes  .  349 

MESSENGERS. 

why,  and  on  what  occasions  sent           •  •               •    87 

now  sent  to  all  counties                   .  '•               .           ib. 

fCranted  notwithstanding^  great  distance  .               .     88 

if  he  dieS|  order  for  seijeant  will  go  .              •           ib. 

See  Attachment,  Infant. 

MINISTERS. 

refusing  to  publish  order  for  defendant's  appearance,  in- 
dictable .  •  •  .  •12 

MINUTES  OF  ORDER  AND  DECREE. 

of  drawing  up  *  .  .  •  497 

of  settling  •  •  .  •  •    ib. 

varied  or  rectified  .  •  .  •     ib.  650 

See  Decree,  Rehearing. 

MISTAKE. 

in  what  cases  mistake  in  decree  rectified  .  •  660 

MODUS.         *  '  . 

issue  to  try  •  .  •  •  .  •  •    568 


INDEX. 

P.8. 

Hi  cnacB  ordered  to  b«  paid  inlo  court  on  answer  uf 
;ndant             ....            1>98,  299 

:utora     .                  .                  .                 .                 .             ib. 
Eier9intr»de                 ...                  399 
It  fihcwiii^  tint  defendBnt  bad  abuwd  )iii  trust            .    ill. 
;  oil  vrtiiiiiaEory  note  ivill  uut  protect  execulora               ib. 
:  depetidcncvufaeuit  at  law                                              300 
ulsiBiidini;    debts,   where  lliey   ought  lo  have    been 

'iiig  out  money  on  mortgage  after  decree             .            ib. 
.dnjiBiiians  gufbcieiJt            .               .               ■      299,301 
,  ibnuifliiiotfiiiarty,  ordered  to  be  nt  liberty  to  pay  in 
ey               .                               .                .                .      ib. 
Dt  arcouiit.  If  referred  lo  by  ananer  or  examiuation, 
be  rcioricd  lo               .                .               .                .  ib. 

defoidaiit        .                  .               .               .        Ib. 
ference  to  ull  bookf,  easliiie  wp  jiartieular  book*  «ill 
U.                                   .               .                 .               302 

d,iles                                         .                   .                   ib. 
:  result  must  be  verified  by  affidavit                     .             301 

INDEX.  J65 

MOTIONS  continued.  ^ 

allowed  in  a  case,  where  defendant  omitting  to  argue  his 
claim  on  plaintiff's' motion  .  .        197 

application  to  have  money  out  of  court,  not  by  motion  but 
by  petition  .  .  .  .  198, 199 

but  where  by  motion  .  .  ib. 

an  order  made  on  petition,  where  not  discharged  by  motion, 
but  by  petition  .  .  .  ib. 

motions  qfeoune        .  .  .  .  ib.  200 

orders  thereon,  discharged  on  false  suggestion  •        201 

those  made  upon  notice,  and  what  .  ib. 

and,  in  general,  order  will  not  be  extended  beyond  it        •      ib. 

by  paupers,  to  be  signed  by  clerk  in  court  .  ib. 

service  thereof,  two  clear  aays  .  .  .    ib. 

on  whom,  and  affidavit  thereof  .  .  201, 202 

costs  not  given,  unless  mentioned  in  notice    .  .  ib. 

api>earance  of  a  party  served  with  notice,  not  interested,  car- 
ries costs  ...  ib. 

Of  motion  abandoned  .  *  .  .     ib. 

when  applied  for,  what  necessary  •  •  203 

See  Cottt, 

on  motions,  orders  made,  formerly  made  only  on  decree, 

VIZ*         ••..«•      Ill* 

On  bill  o(  foreclosure 

the  same  order  on  application  by  defendant  as  by  decree  on 
hearing  .  .  .  .  .        ib. 

the  act  confined  to  bills  of  foreclosure      .  .  ib. 

and  reference,  on  admission  made  of  mortgage  debt  ib. 

timeof  payment  enlarged  on  terms  •  •  ib. 

the  reference,  where  not  obtained  .  ,  .  204 

order  made  under  this  act,  not  to  be  discharged  by  motion      ib. 

See  Foreclosure* 
On  suits  for  a  specific  performance  of  agreement,  where  con- 
tract admitted,  and  the  only  question  as  to  the  title  a  re- 
ference on  motion  .  •  .  ib.  205 

before  answer  .  .'  •  .  204 

but  not  made,  where  performance  resisted  on  other  grounds  205 

as  laches  .  .  .  .  •     ib. 

misrepresentation  .  .  .  ib. 

abatement  .  .  •  »       ib. 

that  time  is  of  the  essence  of  contract  ;  .  ib, 

but  that  other  grounds  must  be  material  •  .    ib. 

order  of  reference  simply  on  the  title  .  •   ^        ib. 

but  convenient  that  inquiry  should  be  introduced  when  title 
could  be  made    .  •  .  .      ib.  206 

on  report  against  title,  bill  may  be  dismissed  on  motion     .      ib. 

on  defendant's  submitting  to  satisfy  plaintiff's  demand,  pro- 
ceedings stopped  on  motion  by  defendant         .  ^  .  207 

but  not  on  certificate  of  court  of  law,  that  plaintiff  had  no 
right  .  •  .  •  .     ib. 

See  Decree,  Further  Direct ionti 

Motions,  when  to  be  heard 

*  in  term  •  »  «  ^  ib. 


moEx. 

Fnw 

i  contimitd. 

yacaiioa                 *    '       *'?              .               -     20? 

at  ihe  Rdlla                .-               *               .                  ili. 
:  whom,  expKB«ed  in  notice       .               ;               .203 

of,  wlien  to  be  delivered               .               .               .  _ib, 
(IS,  how  lo  be  supported           ,               .               .        ib. 

T,  IVRIT  OF. 

[;mnial>k  by  Master  of  Rolls            .               .               368 
lill  filed                     ....             ib. 
,  ivbeiher  oirainst  feme  coi-rrt  and  exeaitrix        ;    371 ,  372 
assist  process               .                              ,368,359 
loii  uSidavil,  sirom  before  bill  filed               .                   ib. 

:xceptioii  of  alUnony  and  account        .               .             ib. 
)t  if  plaintiff  hu  held  defeudaot  to  bail           .               36U 
tnand  miial  lie  clear                                  '.                 .            ib. 
money  demand                   ,                 .                 .                  ib. 
ly  due        .               .               .               .               .  ib.  363 
ture  nor  contingent                         .                 ;                 .360 
(ransBCiion  in  a  foraJtrn  country,  if  antiBfied  there            ib. 
apartRership  In  an  illegal  trade                 ,                 .        ib. 
ibleiii  suit  for  performance  of  aereement,  if  Master 
approved  of  title,  and  money  ordered  to  be  paid  into 
rt           .               .                .           ......            »'■■ 
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NE  EXEAT,  WRIT  OF,  continued. 

the  writ,  to. whom  directed       .•••'•       369 

what  the  mandate  of      .          .  •                 ib. 

with  what  sum  marked               .                •  •         ib.  361 

what  securities  the  jsheriff  to  take                 .  •            370 

where  the  court  will  make  order  to  enforce  them  •      ib. 

when  and  how  the  writ  may  be  discharge       .  367>  368 

answer  read  in  opposition  to  affidavit               .  •           ib. 

court  disposed  to  discharge  it  on  security  •                 ib. 

discharged  if  obtained  oppressively               •  •           ib. 

the  surety,  when  and  how  discharged                  .  368,  369 
how  the  defendant  is  to  guard  against  forfeiture  pf  the  bond 

.  on  going  abroad               .                .                 *  371 

amendment  not  granted  without  prejudice  to  writ  369 

what  is  abuse  of  this  process               •               •  •     372 

NEW  TRIAL.    Sec  luue. 

NEXT  FRIEND.    See  Infant,  Prochein  Amy, 

NEXT  OF  KIN.    See'Xin.      - 

NON  ATTENDANCE.  . 

of  witness       .        .                .  *            .                 .  418 

of  solicitor                .    '           .               .    '  419^514,515 

NOTICE  OF  MOTION.    See  Mot'ion. 

NUNC  PRO  TUNC. 

where  order  or  decree  may  be  entered  so  242, 499, 500 

OATH. 

not  of  peer  or  Lord  of  Parliament                     •  1 79 

.  nor  of  Quakers               .               ,  «           180 

answer  on  oath,  when  dbpensed  with                    •  181 

demurrer,  not  on  oath                  •                 •  .157 

pleas  in  bar  on  oath               «                 .  .                162 

pleas  not  on  oath               .               «               .  •        ib. 

ijee  Answer,  Demurrer,  Flea, 

OBJECTIONS. 

to  draft  uf  Master's  report,  when  to  be  brought  in  552 

See  Report,  Exceptiona 

OFHCE  COPIES. 

of  pleadings  to  be  signed .             .               ,  .486 

See  Copies,  Hearing, 

OPENING  BIDDINGS. 

before  purchase  confirmed               .               •  •         544 

mode  of  proceeding               .                 •  .                 ib. 

on  payment  of  costs  and  deposit               •  •        545,  546 

deposit  indispensable              .         •       •               •  ib. 

what  persons  allowed  to  open               .               •  545 

instances  of  persons  present  allowed  to  open  .  •           544 
See  BiadmgSf  Sales  before  Master. 


.  INBBX. 

P.B. 

OH        .       ,               .               .               .               .240 

1 ib. 

ite  in  lirat  instance               .               .               .             ib. 
ional               .                .               .            ib.  24l,2'13. 244 
cessary  to  slate  affidavit  in  order  ntii                                  241 
Icr  in  flUernallve,  u  to  bring  in  books                                  »b, 
or  lo  go  before  the  Mailer  to  be  examined  or  com- 
inilled                                                                     .         ib. 
ea  Ibe  ftlaaler'e  eertiliCBle    of  default,  and  anolLer 
:r               .....         ib. 
jrvice  of  >uch  orders,  and  ordera  aiti,  necessary,  on 
lyintc  for  furlber  order                                              .243 
eon  one  of  two  partners  not  good            .               .       7^1 
ur-dny  order  obtained  without  notice,  except  case  of 
ion  for  order  on  person  not  party                 .                 Sll 
lal  service  of  order  niii,  when  neceiiary               .          244 

not                   .                   .                                            ib. 

dispensed  with                .               .                .               24fi 
1^  cause  against  ordera  iiiii                 .                 .                  ib. 

;.  ho>v  druvn                 .                 .                 .              241,  242 
1                 .....           ib. 
itercd               ....                 ib. 

rufa»c                                         . . ib. 

600 
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PARTIES. 

\vaii(  of  parties  objected  to  at  heariog  .                  487 

causes  stand  over  on  payment  uf  costs  of  dft)r  i             ib. 

amendment  allowed  to  add  parties                   .  Ib.  287 

iudnlged^  to  wbat  extent                                 ;  887>  288 
See  Amendment  of  BiU^  Hmting^ 

PARTNERS.    Ste  Service. 

PAUi^ERS. 

who  are  allowed  to  prosecute  and  de|eDd  in  lUat  (ihArlMiler 
if  in  pottsessiou  of  subject  thattief  lii  disptite,  wolrih  ittOte  than 

5/.  not  a  pauper  •  •  .  601 

the  mode  of  proceedin|^  to  obtain  order  to  sue  or  defend 

as  patipef  ....  ib. 

the  order  produced  in  office  where  pauper  lias  occasion  to 

gass  .  .  ...        605 

bflfiiej^  is  extended  to  n  person  ordered  to  be  exa* 

tn\tit4  ph>  initreiH  gtHf  ,  »  .  601 

to  a  bankrupt  petitioning  against  commission  «  ib. 

to  appeals  and  rehearingt  •  .  602 

Ml  issues^  if  adnitttd  in  the  cou^  where  iltue  to  be  tried  ib. 
but  not  to  persons  suing  in  their  representative  character  ib. 
fd>m  i¥liat  costs  pAtlpera  are  exempt  .  ib. 

not  discharged  from  antecedent  costs  .  ib.  603 

no  action  can  be  maintaiBcd  for  fees  io  soliciting  pauper's 

causi  .  .  .601 

in  what  cases  a  pauper  may  be  dispaupered  «  603 

the  course,  as  to  costs,  where  pauper  sutoeeds  *         604 

court  will  rarely  order  an  advance  to  a  party  out  of  fund  in 

t'Ottft)  to  which  he  daims  title>  to  defrey  expenses  605 

PAYMENT.    See  Mowy,  ftfoficM. 

PSER. 

Letter  missive  to  .  •  i  «         82 

sequestration  first  precess  against  peer  •  108 

PJ8KDMNCY  OF  SUIT.    See  Lts  Pendens. 
PGREMPTORY  UNDERtAKINO.    See  It^unclion. 

perpetuaTino  of  testimony. 

in  \vhat  taftes  .  .  4dS— 455 

suits  for,  and  for  examination  of  witnesses  ife  hem  Hh  dis- 
tinguished t  %  •  •  453 
See  Examinedkn  ff  WHnHnti. 

ntasoN.  stpht. 

3o 
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PETITIONS  conUmed. 

sum mary  jurisdiction  of  court  over  solicitor  does  not  autho- 
rize it  to  order  one  to  perform  undertaking  given  at  a  sale  233 

orders  in  lunacy  and  bankrvptcy  by  petition                    .  ib 

sometimes  by  motion                 .                  .  .   ib* 

the  days  for  hearing  petitions                .                .  234 

the  order  on  petition,  when              .               .                .  ib. 

to  be  drawn  up  and  entered               .               .               .  ib. 

PETTY  BAG.                     ....  1 

PLAINTIFF. 

who  competent  to  institute  suit               .                .  60 

not  examined  as  a  witness  for  co-plaintiff               •  444 

iSw  Bill,  Co-Piainiiff. 

PLEA. 

what  different  modes  of  defence  to  different  parts  of  bill  154 

but  defendant  cannot  demur  and  plead  to  tiie  tatne  part  ib. 

time  for  putting  in  plea                •                               .  160 

if  tu  be  taken  on  oath,  and  defendant  in  the  country,  en- 
titled to  commission               .               .                .          ib.  161 

under  an  order  to  plead,  answer,  or  demur,  or  answer  alone, 

plea  allowed               .                .                .                .  ib. 

the  same  rules  to  plea  on  oath  as  to  answers  ib. 

it  should  appear,  by  caption,  that  defendant  was  sworn  to 

plea  as  to  answer                .               .                 .  ib. 

caption  sometimes  amended                               .               .  ib. 

if  plea  taken  without  oath,  where  it  ought  to  be  on  oath, 

irregularity  not  to  be  waived                  .                 •  ib. 

all  pleas  to  be  signed  by  counsel,  except  those  taken  by 

commission               .               .            *  .                .  162 

only  those  of  matters  in  pais  on  oath               .               .  ib. 

plea  of  the  statute  of  bracery  on  oath                .                •  ib. 

pleas  pleaded  sub  Sif^ello             .               .                *.  ib. 

Those  pleas  and  of  former  decree,  or  of  another  suit  depend- 
ing for  same  matter,  not  argued         *                 .  ib. 

the  two  latter  referred  to  master               .                .           ib.  163 

when  his  report  ought  to  be  obtained            .                .  ib. 

the  matter  reported  true  bill  dismissed                   .  ib. 

these  four  pleas,  if  defective  in  form,  to  be  entered  by 

plaintiff,  and  may  be  set  down  bv  him                  .  ib. 

other  pleas  to  be  entered  by  defcnuant,  within  what  time  164 

if  not  so  entered,  disallowed                .               .  ib. 

pleas  may' be  set  down  by  either  party               .                .  ib. 

what  done  if  set  down   by  defendant,  and  he  does  not 

appear                 .              '.               .                .  ib; 

where  plaintiff  may  take  issue  on  the  pica               •  165 

tlie  defendant  to  prove  it                  .                   .  ib. 

what  done  if  he  fails                   .                    •                   *  ib: 

if  he  proves  it            .                .               «  ib. 

replicatioA  admits  goodness  of  plea                  .                 ib.  166 

plea  allowed,  costs  paid  by  plauitiff               .               .  ib. 

3  D  2 
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ilcfpMilant  shall  have  no  coals               .               .          166 
'erruleil                 ....               lb. 
Med  to  stand  for  answer               .               .               .    ib. 
.aUi  l.y  .lefeu(i»nt                 .                 .                 .                 ib. 
See  Cosii,  Etcqilioiu. 

lie  rendu  nt  al1u\ved  to  plca<I  de  Moro                 .                     ib. 
ic^  of  plea  prevents  injunction                                  .ill. 
jUiiiR  of  it  speeded,  and  leave  given  lo  movfe  for  in- 
iion,  if  overruled                   .                 .                 .               ib. 
vlien  benelit  of,  saved  to  the  heftring               .         Ib.  169 
irdcred  to  stand  far  answer               .               .           ll'. 
viih  lilierly  lo  except                               .               .168 
■inoy  be  read  locounlerprove  plea                 .                     ib, 

ON. 

a  before  master,  ivhen  i;ivea               .               .            64 1 
Liijunelioiiiaauestodelircnip               i               .         697 

INO  CAUSE. 

>ned,  for  vvUat  reason               .               i              493,494 

PRI VILEG  E  continued.  ***** 

in  what  way  to  be  obtained  ,  ,109 

service  of  sequestration  .  .  .  ib. 

See  Arre$i,  Letter  Miuive,  Pro  Confesw,  Segpestration^ 

PROCESS.     See  Attachment^  Subpana^  and  other  Procesm, 

PROCHEIN  AMY.    See  In/ant,  Feme  Covert,  Witness,  Costs, 

PROCI^AMATIONS  WITH  ATTACHMENT.    See  Attachment. 

PRO  CONFESSO. 

bills  taken /;ro  co^T/eMo  .  ;  ,  115 

See  Attorney  General, 
in  what  cases  .  .  .  113,  \\5,  116 

where  defendant  must  first  be  removed  by  habeas  corpus  ib. 

where  not  necessary  to  wait  for  return  ot  attachment  ll^. 

taken  pro  am/esso,  notwithstanding  a  lequeitration    ai^d 

seizure  .  .  ;  ,  ib. 

or  answer  reported  insuflkient  «  •  117 

or  demurrer  overruled  ...  ib. 

or  sufficient   answer  to  original  bill,  but  no  answer  to 

amendments  .  .  ib.  118 

in  which  case  the  bill  taken  pro  confesso  generally         ;  ib. 

To  prevent  decree,  not  only  answer  on  file,  but  receipt  for 

costs  .  .  .  .  ,         ib. 

if  not,  the  bil)  to  be  taken  off  the  file  nnlesa  the  defendant 

has  taken  office  copy  of  bill  .  p  lb. 

the  course  if  defendant  is  in  custody  ^      .  1 16, 1 17 

if  in  custody,  under  criminal  sentence,  bill  cannot  be  taken 

pro  confesso  .•••!&• 

and  whv  .  .  .  •  ib. 

where  defendant  removes  himself  from  the  Fleet  (o  prevent 

&n  alias  ....  ib. 

where  the  bill  may  be  taken  pro  confesso  on  motion  1 18 

where  it  must  be  set  down  in  paper  of  causes  •  ib. 

the  steps  to  he  taken  previously  ,  .  ib. 

and  where  defendant  naa  stood  out  to  sequestratipi^  ib.  1 19 

what  equivalent  to  absconding  .  .  lb. 

where  order  for  setting  cause  down  may  be  discharged  ib. 

where  not  ....  ib. 

acceptance  of  answer  waiver  of  process  1  .       ib. 

cause  may  be  adioumed  •  .lb. 

the  decree  for  taking  bill  vtq  confesso  pronounced  by  cpurt      120 
after  appearance,  impeaciiahle  only  as  any  other  decree  ib. 

after  oacree  for  mrcount,  defendant  cannot  attend  master 

without  leave,  which  may  be  obtained  on  wl^at  terms  ib. 

where  bill  may  be  taken  pro  confesso  before  appearance,  un- 
der statute  ...  ib.  12] 
clergymen  preventiog  publicatioii  pf  order  for  appearance, 
indictable               .       '        .                .               •  122 
the  lime  for  appearanp^i  wher^  enlarged              «  ib. 
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PUBLICATION,  RULES  TO  PASS,  continued. 

only  on  special  application,  and  affidavit,  and  at  the  costs  of 

party  applyinpf,  unless  otherwise  ordered  •  468 

further  eularijed  where  delay  is  accounted  for  .  467 

ignorance  and  inattention  not  sufficient  cause  .  ib. 

an  order  to  have  publication  further  enlarged,  irregularly 

obtained,  discharged  .  .  .  ib. 

an  application  to  enlarge,  after  publication,  what  affidavits 

necessary  ....  465 

refused  to  the  party  who  has   taken  depositiooa   out  of 

office,  notwithstanding  affidavit  .  .  466 

the  order  to  enlarge,  before  cause  set  down,  provisional  ib. 

not  to  prevent  plaintiff  from  setting  down  cause  •        ib. 

if  granted  after  cause  set  down,  no  probability  that  cause 

would  be  called  on  before  the  enlarged  time  .        467 

which  must  be  stated  .  468 

but  if  it  has  become  probable,  application  to  adjourn  cause    496 
after  publication  passed  of  defendant's  examination,  plaintiff 

not  allowed  a  commission  for  examination  to  falsity  it  468 
copy  of  order  to  enlarge  to  be  served,  when,  and  on  whom  470 
publication  to  enlarge  in  cross  suit,  in  what  cases  ib. 

not  of  course,  to  enlarge  publication,  where  cross  bill  filed 

after  answer  •  .  .  .  ib. 

unless  delay  accounted  for  .  469,  ib. 

where  not  filed  until  rules  to  pass,  refused  .  ib. 

PUBLICATION  OF  DEPOSITIONS  DE  BENE  ESSE. 

in  what  cases  obtained  .  .  .       471,  472 

upon  notice  ....  ib. 

but  if  witness  is  in  Ireland,  publication  refused  .        417 

but  allowed  where  a  moral  impossibility  to  examine  him  in 
chief  .  .  .  .  ib. 

or  where  witnesses  examined  to  aid  trial  at  law  is  unable  to 
travel  .  .  .      472 

also  publication  allowed  of  depositions  of  a  witness  after- 
wards become  interested  .  .  •         ib. 

likewise  of  a  witness  dead,  examined  by  plaintiff      .  ib. 

notwithstanding  delay  in  filing  replication  .  473 

but  publication  not  allowed  after  examination  in  chief,  in 
order  to  compare  it  with  such  examination  .  ib. 

these  depositions  open  to  same  objections  as  evidence  in 
chief  .  .  .  •  .         ib. 

the  order  for  examination  contains  a  clause  that  it  should  be 
without  prejudice  ...  ib. 

too  late  to  object  to  irregularity  of  depositions  at  hearing       173 

motion  to  discharge  order  for  publication,  the  proper  course    ib. 

publication  of  examination  in  perpetuum  rei  memoriam,  when 

obtained  .  .  •  473>  474 

copies  not  allowed  to  perfect  title,  though  witness  dead  ib. 

publication  of  depositions  taken  after  decree,  how  532 

PURCHASER.    See  SaUs,  Opening  Biddings. 
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RECEIVER  continued.  ***** 

or  agninst  fir&t  inor^[agee  in  pos^ssion  by  «D))HqueQt  )ii- 

cm»branc«i  .  •     ,     .      •  »  ^'^ 

and  inismauageinenty  misapplicationj  and  coUuaion,  not  iiifB- 

fient  ground*  .  .  .  ib. 

r«ferepc'0  to  iVJuter  to  approve  of  a  proper  person  316 

proposal  of  •  .  •  ib. 

in  dei'ttuit  gf,  whether  Master  can  propose  .  316 

persons  not  eligible  .  •  •  ib.  317 

eligible  .  •  ,  ib. 

some  substantial  objection  to  induce  court  to  overtprn  ap- 
pointment ...  ib. 
eourse  to  put  receiver  in  possession                    •                  ib. 
Ihe  efleot  of  appoiptniei^t  nn  possession,  and  process               ib. 
a  claiipant  to  be  examined  pro  inUresie  iuo               .                ib. 
eannot  enter  under  claim               .                   .         ib. 
tbe  security  required  of  a  receiver                    ,                   •    318 
of  a  manager  of  West  India  estates             .            *     ib. 
where  personal  security  of  latter  sufficient                 «               ib« 
assignment  of  mortgage^  as  sccuritjr  improper                 .           ih. 
receiver  to  manage  as  well  as  let,  with  approbMlon  of  Afaster  319 
petition  not  necessary  in  first  instance                   .                   ib. 
but  Master,  without  special  order  to  receive  proposalSi  and 

make  report  ,  *  .  *    ib. 

No  authority  to  receiver,  unless  confirmed  *         ib. 

receiver  cannot  proceed  in  ejectpoeHta  without  i^utliority  of 
court  ,  t  ,  .     390 

but  may  distrain  for  rent  •  .         •    ib. 

unless  doubtful  who  ha^  legal  estate  •  ib. 

or  rent  in  arrear  jpfivf^  thai)  op^  year  •  '    ib. 

or  owner  in  possession  .  ;  317 

receiver,  lawful  agent  in  an  action  for  double  rent  319 

the  state  of  receiver's  accounts  to  be  certified  by  Masters  to 
Chancellor  ;  .  .  320 

who  are  to  fiit  days  for  deHvering  accounts  and 

paying  balances  .  .  323 

receivers  to  do  same  ..  .  ib. 

the  consequenciei  of  receiver  not  dolqg  the  same  321 ,  322 

recognizances  vacated,  when  and  hoiy  .  ib. 

|he  surety  entitled  to  be  indemnified  .  .  ib. 

receiver  of  personfll  estate  of  said  test^itor^  neglecting  bis 

duty,  how  punl!}hed  •  •  .        ib. 

Masters  may  fix  greater  or  shorter  period  for  atulit  and 

payment  •  •  •    323 

receiver  cannot  make  Interest  of  money  ip  his  liands  701 

^£CX)RD. 

keeper  of  records  at  the  Tower  ; 

at  the  Rolls  chape)  • 

RECXJGNlZANCg. 

by  receiver,  and  suretlea  .  #  •       318 

how  and  when  vacated  .  •  322 
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REHEARINGS  AND  APPEALS  continued. 

steps  to  be  takeu  thereupon  .  661 
what  evidence  may  be  read  upon  rehearing  and  appeal  662 
if  a^^ainst  the  whole  decree,  opened  as  a  cause  662,  663 
as  tu  the  petitioner,  open  only  as  to  those  parts  com- 
plained of  .  .  .  .  .  662 
as  to  the  other  party,  as  to  the  whole  •  ib. 
affidavit  of  service  of  order  for  setting  down  •  663 
deposit  on  petition  of  rehearing  and  appeal  •  610 
undertaking  by  solicitor  to  pay  extra  costs  .  661 
an  appeal  from  Rolls  may  be  withdrawn  on  motion  654 

REJOINDER. 

what  ....  35)7 

now  never  filed  ...  ib. 

but  plaintiff  obtains  of  course  a  tub]}cma  to  rejoin^  requiring 

defendant  to  appear  to  rejoin  .  397 

court  permits  defendant  to  withdraw  rejoinder,  and  to  rejoin 

de  novo,  when  .  .  ,  400 

• 

RELATORS. 

in  what  cases  necessary ;  answerable  for  costs  ;           67 

if  not  responsible  persons,  suit  stayed                   .  66,  ib. 

where  several  relators,  death  of  one  no  abatement  •            ib. 

all  die,  proceedings  staved  till  one  appointed  •                ib. 

See  Information. 

RELEASE.    See  Costs. 

REPLICATION. 

what  .  •  •  .394 

when  to  be  filed  •  374 

not  signed  by  counsel,  entered  and  filed         ^  .  397 

infant  plaintiff  not  replying,  does  not  relieve  defendant 

from  proving  his  case  .  393 

it  seems  that  infant  plaintiff  need  not  reply  to  answer  394 

cases  where  necessary  to  sue  out  replication  .  ib. 

re])lication  to  plea,  if  issue  taken  thereon,  the  same  as  to 

answer  ....  ib. 

if  plea  to  part,  and  answer,  as  to  the  other  part,  if  plaintiff 

replies  to  plea,  he  must  reply  to  answer  .  ib. 

To  a  general  disclaimer  .  .  ib.  395 

or  to  a  demurrer  or  plea  to  whole  bill,  plaintiff  is 
not  to  reply  .  .  .       ib. 

to  a  disclaimer  as  to  part,  and  answer  as  to  another  part, 

replication  necessary  .  .  •       ib. 

Special  replications  laid  aside  •  •  ib. 

what  is  the  course  now  pursued  .  .  ib. 

to  a  supplemental  bill,  merely  introducing. supplemental 

matter,  to  sustain  relief  in  original  bill,  a  repficatiou  not 

necessary  ^  •  •  •    396 
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Pue 
REPORT  SEPARATE. 

iVhat,  and  when  directckl                             .               ;  551 

the  inast^  at  liberty  to  ttake  siepafate  Report  Otl  ap^Ueatiotl 

bf  party              .              .              .              ;  ib. 

where  to  make  one  of  debt  and  lefikclei,  at  Ub^f  ty 

tb  fliake  ceKificatfc  ht  to  State  onklaets  ib. 

a  «um  or  hiohejr  pflid,  ih  palrt  of  Ugftcy,  dh  mdtloti,  tvltHbtit 

separate  report               .               .     .           :               ;  ib. 

cause  c^iinot  be  set  doWii  for  faHh^f  diffectiddil  bfl  itp&ritte 

report               .               .                .                  .  681 

but  order  obtained  thef^ofi  by  petKioil            •           i  ib. 

Biport  office               .                 .                 .                 i  32 

RfiTAlNDER  TO  COUNSEL, 

the  ^ule«  as  td  f etdbdef-d              •              ;              ,  480 

REVIEW,  BILL  OF. 

after  decree  signed  and  enroUed               «              •  669 

brought  upon  error  apparent                 •                 «  ib. 

or  discovery  of  new  matter               •               •               •  ib. 

deposit            ^               .              •               •             •  669 

leave  of  eourt,  where  necessary               «                •  ib. 

upon  aMdavit  of  what  facts               .            .  .               •  ib. 

the  course  of  proceeding               •               .               •  670 

within  whi^t  time  bill  allowed        ^      *              •               •  ib. 

bringing  uill  does  not  stay  proceedings       •              i  670 

except  when     '          .              .               #  671 

Decrees  not  enroUea  impeached  by  supplemental  bill  ib. 

upon  new  matter               •               •               ;  ib. 

but  not  on  an  error  apparent                   •                •  ib. 
leave  of  court  and  deposit                              •                  ib.  672 

REVIVOR  BILL. 

revived  by  order               .                .               i               ;  1/1 

if  defendant  does  not  answer  within  eight  days  ib. 

after  decree,  defendant  may  revive  on  default  oC  fllalntiff  ib. 

See  An»w€r» 

ROLLS.    See  Master  of  the  Rolb. 

RULES.    Se%  Puhliealion. 

SALES  BEFORE  THE  MASffER. 

the  proce^ings  preparatory  thereto               .              •  538 
master  at  liberty  to  onleF  tbe  estate  to  be  sola  m  the  country  539 
where  of  considehtble  value,  he  usually  appoints  hu  clerk  540 
of  small  value,  and  at  a  distance,  tome  person  near  the  pro- 
perty              .               .               .               .               .  ib. 
tbe  Master  directed  to  fix  res^tved  biddinga              •  ib^ 
when,  and  in  what  ifianner               •               •  ib. 
or  left  to  his  discretion               t              •          ib»  704 
where  tbe  price  offered  is  not  higber  than  sum  resemdy  ibe 
course              •              .              .              ,              .  ib. 
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SCANDAL  AND  IMPERTINENCE  coniinued  '*'^' 

but  for  scandal  it  may  be  referred  at  any  time,  and  notwith- 
standing tbese  steps  .  .  .  276 
and  on  application  of  another  defendant              ib.  277 
query  whether  on  application  of  a  stranger               .  ib. 
references  of  answer  for  insufficiency,  scandal,  and  imperti- 
nence, &c.  in  same  cause  to  the  same  Master               •       278 
Reference  of  state  of  facts  for  two  last          .               .          527 
of  interrogatories,  depositions,  affidavit  for  ditto              432, 236 
reference  fur  scandal  or  impertinence  considered  as  aban- 
doned, when               ....            279 
the  costs  of  the  reference                •               .               ,         278 
See  Affidavit f  Examination  of  Witnesses,  Depositions,  Interro» 

gatories,  Sfc, 

SCIRE  FACIAS. 

Subpana  scire  facias  for  costs  •  •  ;      621 

in  nature  of  scire  facias  •  •  •  667 

SECRETARY. 

Erincipal  secretary  to  Lord  Chancellor               :  ;      48 

rord  Chancellor's  secretary  of  decrees  and  injunctions  49 

chief  secretary  of  Master  of  the  Rolls         .  .50 

under  secretary  at  the  Rolls               •               •  »        52 

secretary  of  causes  at  ditto            .               .  »             53 

secretary  of  decrees  and  injunctions  at  the  Rolls  •       ib. 

SECURITY  FOR  COSTS.    See  Costs.  •  .  615 

SEPARATE.    SeeJRfpor/. 

SEQUESTRATION. 

for  mesne  process  *  .  •       102 

when  issues  .  •  •  :  ib. 

and  how  obtained  ...  ib.  103 

where  the  first  process  .  .  .  ib.  108 

where  the  defendant  is  alreadv  in  Fleet,  the  course  102,  103 

anciently  court  of  law  thougut  equity  had  no  authority  to 

issue  this  process       .  .  .  .103 

but  query,  whether  regular  to  issue  sequestration,  if  de- 
fendant is  in  Fleet  under  process  from  Common  Pleas^ 
without  bringing  him  up        .  .  .  699 

to  whom  directed  .  ;  .  .        104 

a  mistake  in  it  rectified  .  .  .  ib. 

it  seems  that  under  it,  choses  in  action  cannot  be  seized  ib. 

as  dividends  of  bank  stock  .  .  .  ib. 

salary  of  equerry  .  .  i  •  ib. 

or  arrears  of  annuity  .  .  105 

neither  books  and  papers  of  corporation        ^    ^      .  •    ib. 

cannot  be  executed  further  than  by  commissioners  taking 

possession  effectually  .  .  105 

but  goods  will  be  ordered  to  be  sold  to  pay  sequestrators        106 

or  if  of  a  perishable  nature  •  •  ib, 

or  to  satisfy  rent  .  •  •       .    ib. 
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Pajce 

SERVICE. 

sernce  of  tubpana  to  appear  and  answer  •  .    75 

on  party  himself  .  .  •  ib. 

or  at  his  (Iwclling-house  .  .  ib. 

unless  he  has  left  more  than  a  year  .  ib. 

where  defect  remedied,  by  subpanu  coming  to  hands  of  de- 
fendant .  .  .  .     ib. 
service  of  subpana  against  husband  and  wife,  on  husband 
alone,  good  against  both               .               .               .76 

but  otherwbe,  if  on  wife  alone  .  .        ib. 

the  old  practice  where  more  than  one  defendant  .        ib. 

label  personally  served  on  first,  and  subpcena  shewn  to  him        ib. 
but  now  a  mbpana  sued  out,  and  served  on  each  defendant        ib. 

except  in  cases  of  husband  and  wife  .  ib. 

in  what  cases  personal  service  dispensed  with  .         ib. — 78 

defendant  residing  out  of  the  j  urisdiction  •      76 — 19,  8 1 

on  person  secreting  infant  .  .  .78 

on  turnkey,  where  defendant  being  in  prison  .  ib. 

other  cases  where  service  will  not  be  dispensed  with        .  80 

time  and  place  of  service  •  .  .  81 

on  Sunday  not  good  .  •  .  .    ib. 

on  defendant  abroad,  good  •  .  .82 

qf$ubpana  to  rejoin, 

service  on  clerk  in  court  good  without  order  .  398 

o{  tubpana  ad  testificandum  .  .  .418 

to  be  served  personally  .  .  .  ib. 

of  tubpana  to  hear  judgment  .  .  .       482 

now  served  on  clerk  in  court,  without  order  .  483 

of  subpana  ad  faciendum  attornatum  • '  .  683 

of  su^/MKiMz  for  costs  .  .  .  .614 

personal  service  .  .  .  .  ib. 

out  if  party  not  to  be  found,  dispensed  with  .  ib.  615 

the  person  serving  the  process  must  have  a  letter  of  attorney 

to  receive,  &c.  .  .  .  .614 

serviCG  of  notice  of  motion  ,  .  .201 

where  personally  .  .  .  ib. 

where  on  clerk  m  court  .    '  •  ib. 

of  petitions  .  .  .  «  209 

of  orders  .....      244 

where  personal  ...  ib.  245 

where  otherwise,  or  dispensed  with  •  .  ib. 

of  order  nisi  to  confirm  report  .  •  244 

on  clerk  in  court  good  .  .  .  ib. 

of  writs  of  execution  .  .  .  681 

service  personally  .  •  .         ib. 

where  aispensed  with  *  247,  682,  683 

of  injunction  ....  344 

personal        .  .  .  .  ib. 

where  dispensed  with  •  •  345 

SERVICE  OF  HABEAS  CORPUS.    Sec  Habeas  Corpus. 
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SOLICITORS  continued. 

solicitor  od  equity  ^iJe  of  exchequer,  not  entitled  to  practise 
in  Chancery  ....  58 

privile£^cd  from  arrest  .  .  127 

iindcrtakinir  to  appear  at  the  hearing,  and  making  default      484 
general  jurisdiction  of  court  over  solicitors,  gives  power  to 

take  deeds  from  him  by  petition  .  633, 648 

the  bill  of  fees  taxed  ofcoune  before  payment  or  settlement    634 
.  not  of^course,  after  payment  or  judgment,  and  acquiesced  in     ib. 
special  cases,  in  which  taxation  will  be  directed  lb.  635 

not  to  be  taxed  at  trial,  or  after  verdict  634 

solicitor  not  carrying  cause  to  hearing,  loses  his  lien  on  fund  647 
declining  to  proceed,  must  tulow  inspection  of  deeds  ib. 
if  discharged,  not  bound  to  produce  papers  for  pur- 
pose of  cause  .  •  648 
but  cannot  stop  progress  of  cause                .  ib. 
no  order  for  taxation  on  appUcation  of  solicitor                      633 
but  may  obtwn  an  order  that  clerk  in  court  should 
deliver  bill  of  costs                 .                   .            642 
delivery  of  bill  of  costs                   •                   •                      630 
the  costs  of  taxation               .                   •                   .           639 
a  security  given  for  costs  is  valid  only  for  costs  then  due       648 
costs  taxable                   .                   *                  •                  628 

See  Costt, 

SPECIAL  CASE. 

what,  and  when  directed                    .                   .  577 

formerly  before  two  judges  at  chambers  ib. 

upon  an  hypothetical  ease,  opmion  will  be  given             •  ib. 

not  upon  a  trust                  .                   .  578 
the  Master  of  Rolls  and  Vice  Chancellor  will  receive  the 

assistance  pf  courts  of  law                  .                   .  ib. 
court  refers  it  to  Master  to  settle  case,  and  names  the  court 

of  law                   ....  ib. 

the  proceedings  in  the  latter  court               .                  •  ib. 

to  it,  signature  of  counsel                      •  ib. 

but  if  omitted,  ordered  by  the  court               •  ib. 

certificate  of  opinion  returned,  without  reasons        •  579 

not  stated  in  open  court               *                  «  ib. 

judge  in  equity  may  send  same  case  to  another  court  ib. 

rarely  to  same  court                   .                   .  ib. 
Chancellor  may  call  in  assistance   of  two  common   law 

judges               .                   .                   .                   •  ib. 

certificate  filed  in  report  office,  and  office  copy  taken  ib. 

when  brought  on  for  further  directions^  or  on  equity  reserved  ib. 

SPECIAL  INJUNCTION.    See  Injunction. 

SPECinC  PERFORMANCE: 

in  snits  for,  where  the  court  directs  reference  of  title  to 
Master,  on  motion  .  204 — ^206 

S^e  Motion, 
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SPIRITUAL  COURT. 

common  injunction  does  not  restrain  proceedings  therein        331 

STATE  OF  FACTS  .  .  .         534, 528 

in  what  cases,  and  how  made  .  .  524, 526 

when  waived  .  .  .        ^  528 

may  be  referred  for  scandal  and  impertinence,  and  without 

order  ....  527 

STATUTES. 

3  James  I.,  c.  7,  Bill  of  Costs  .  <  622 
13  Charles  II.,  statute  1,  Public  Offices                  .  14 

Enrolment                    .  10 

4  W.  and  M.,  c.  21,  Commissioners  holding  Great  Seal  2 
4  Ann,  c.  16,  Subpoena  .  .  74 
7  Ann,  c.  19,  Infant  Trustees  .  .  212 
12  George  I.,  c.  32,  Report  Office                  .  .        32 

Accountant  General  .  16 

2  George  II.,  c.  23 — made  perpetual  by 30  George  IJ.,c.  19, 
costs  ....  ^23 

4  George  II.,  c.  26,  Language  of  Pleadings  .  60 

5  George  II.,  c.  25,  Pro  Coufetso  .  •  117 
7  George  II.,  c.  20,  Foreclosure                .                   •            203 

12  George  II.,  c.  12,  Language  of  Bills  of  Costs  626 
29  George  II.,  c.  31,  Leases  to  Infants  .  22.S 
4  George  III.,  c.  10,  Idiots,  Trustees                    .  215 

16,  County  Palatine  .  212 

3  George  III.,  c.  28,  Masters,  Salaries  .  12 

13  George  III.,  c.  63,  Power  to  award  commission  given  to 
Fort  William  .  .  .  *    .  406 

33  George  HI.,  c.  54,  Friendly  Societies  .  223 

36  George  III.,  c.  52,  Infant's  Estate  •  26 

90,  Bankrupt  Stock  .  217 

38  George  III.,  c.  60,  Laud  Tax  .  .225 

40  George  III.,  c.  56,  Money  under  control  of  equity  227 

43  George  III.,  c.  46,  Bail,  without  probable  cause  C41 

45  George  HI.,  v.  124,  Fro  confeaso  against  Member  of  Par- 
liament       .  .  .124 

46  George  III.,  c.  128,  Masters'  Salaries  .  12 

47  George  III.,  c.  40,  Office  copy  of  Bill  .  84 

52  George  III,  c.  101,  Charity  .  .  225 

c.  32,  Dividends  for  Infants         •  215 

53  George  III.,  c.  24,  Vice  Chancellor  .  6 
56  George  III.,  c.  60,  Unclaimed  Dividends  .  231 
1  and  2  George  IV.,  c.  114,  Idiots,  not  found  such  216 

c.  15,  Stock,  lunatic  •  ib. 

6  George  IV.,  c.  74,  Consolidation  Act  .  219 

c.  84,  Salary  Vice  Chancellor  .  6 

c.  93,  iudges  sitting  for  the  Master  of  the  Rolls    4 
c.  84,  Salary  Master  of  Rolls  .  ih. 

7  George  IV.,  c,  45,  Repeal  of  40  George  III.         .  229 

STAYING^  PROCEEDINGS.    See  Deeds,  &c..  Cross  Bill,  Costs. 
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STRIKING  COMMISSIONERS'  NAMES. 

in  commissions  to  examine  witnesses  •  403 

Where  ex  parte  •  «  •  404 

SUBPCENA. 

to  appear  and  answer  .  •  71 

in  bill  for  discovery,  wliat  words  left  out  •  ib. 

the  pracipc,  the  form  of  .  .      ■  72 

not  necessary  to  name  all  plaintiffs^  but  all  defendants  ib. 
label  .  •  •  •  ib. 

the  return  ...  ib. 

immediately,  on  affidavit  .  ib. 

now  without  .  .  73 

what  a  town  residence,  to  entitle  plaintiff  to  return  immedi' 

afefy  .  .  .  •         ib.  74 

no  suipcma  to  issue,  till  after  bill  filed  •  ib. 

except  in  bill  to  stay  waste  •  ib. 

and  suits  at  law  .  .  ib. 

and  when  filed  .  \  ib. 

othenvise,  no  contempt  incurred  .  .         ib. 

and  if  bill  not  tiled  on  return  day,  costs  ib.  ^b 

iubpana  to  answer  amended  bill  •  ^192,  292 

when  not  necessary  .  .  •  ib. 

subpana  to  make  better  answer, 

when  dispensed  with  •  •       272 

ad  .testificandum  •  •  418 

duces  tecum  .  •  419 

when  necessary  .  •  ib. 

subpana  to  hear  judgment  •  .481 

obtained  from  register  •  ib. 

what  .  ;  .         482 

necessary,  notwithstanding  the  peremptory  order     484 
when  not  .  .  .  ib. 

if  two  defendants,  and  one  sets  down  the  cause,  only  neces- 
sary to  serve  plaintiff  and  not  other  defendant  .         485 
the  pracipe,  label,  indorsement                 •                   .  482 
the  return           .                   •                   .                   .  ib. 
three  days  before  hearing ;  if  not  three  days  in  term                ib. 

or  the  return  day  is  a  Sunday  .  ib. 

the  course  .  •  ib. 

service  .  .  •  ib.  483 

subpctna  (oT  costs  .  .  ,  614 

the  pracipe  for  .  .  *  ib. 

issues  on  Master*s  certificate  •  ib. 

made  out  by  whom  •  (  ib. 

subpcena  ad  faciendum  attomatum         0  .  •  683 

subpana  to  rgoin,  what  •  *  397 

service  on  clerk  in  court  good  .  .  398 

plaintiff  in  interpleading  suit  bound  to  sue  out  this  subpana  ib. 
object  of  this  writ  merely  to  put  the  cause  completely  at  issue  399 
after  which  the  parties  may  examine  witnesses  •  ib. 

replication  before  issuing  this  subpana  •  ib. 

See  Rejoinder. 


lUtiiSL.  79i 

TIME. 

to  tLppew  •                      •                      ;             149 

toaiis\Ver  .                     .                     •            170,171 

to  plead  .                      :                      •                          160 

or  demur  .                      •                    •              154 

TITLE 

reference  on  titl^  .  •  204^542 

tdWN  AND  COUNTRY  CAUSfi. 
in  what  they  dififer 

TRANSLATION, 
of  answer 
of  depositions 
record  not  to  be  taken  out  of  office 

See  AniwcTf  Depo%Uiont, 

THfaL. 

if  issue,  directed  by  court  .  .         568, 569 


costs  for  not  ffoing  to  trial  .  .  573 

for  trial  in  a  different  county,  order  oDtalhed  upoii  petition  ib. 
new  trial,  where  applied  for,  where  granted  or  reiused  573, 575, 576 
common  injunction,  where  it  does  not  stay  trial  •  331 

Ihdlibii  to  extend  injunction  to  Atay  trial  •  332 

See  hiue^  Injunction. 

TRUSTEE. 

in  name  of  trustee,  ctUuique  allowed  to  obudn  order  for  tax- 
ation .  •  •  640 
allowed  for  expenses                         .                      •  611 

UNDERTAKING  TO  SPEED  THE  CAUSE.    See  Dimmim. 

VENUE.     See  luue. 

VERDICT. 

in  an  issue  not  proceeded  on  •  •  $73 

where  injunction  granted  After  yerdict  •  338,  339 

See  h$ue. 

VICE  CHANCELLOR. 

appointed  by  whom,  duties,  &c.  •'                  *               5 

order  of  court  for  motions  before  •                  •                 6 

cihnot  vary  order  at  the  Rolls  ;           -^      •         ib. 

Visitor. 

co^ts  of  proceedings  before  Chancellor  exerclBbg  Tisitorial 
power,  not  taxable  .  •  .  629 

VIVA  VOCE.    See  Examination  viva  voce. 

VOUCHERS. 

for  payment  above  forty  shillings  produced ,  •  525 

if  impounded,  production  dispensed  without  6rd?r  620 

for  payment  under  forty  shillings,  where  allowed       .  ib. 

See  Charge  and  J)i$charge. 


573         I 


waiver  of  rij^Ut  lo  coals  under  process  of  contempt        90 
Fool  now,  by  aecepliug  coata,  cuiDpelled  iu  eveol  of 
er  l>eiiig  iusuffident,  to  begin  de  noro                 .             273 

a  ivuivcr                   .                   ,                   ,               ib. 

OF  FLEET        .                   .                   .               .    89 
ill  contempt                      .                     .                     .           ib. 

,ifd  lo  the  Warden  of  the  Fleet        ."             ."             42J 
tVARDEN                    .                     .                   .35 
F  COURT. 

ts  protecliun                    .                      ■                       130 
ide                                          .                       ,                  ib. 
ig  an  infant  ward  wiiboiit  leave,  a  coulenipt             ib.  131 
:r80us  incur  llial  contempt                                         ib. 
lUhraent     .                   .                                      131-133 
band  not  discharged  till  a  settlement               .              ib. 

QS  of  reference  lo  Master                .                   .            ib. 
lemeul  of  the  wife's  property                    .                    131 

■s. 

arrant  for  utlcndance  before  Master,  is  now  considered 

remptory                                       515 
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